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The Registration Cases will be continued by Messrs. C. 
H. Hopwood and F, J. Coltman (lately reporting in the 
Court of Exchequer, in conjunction with Mr. Huelstone), 
in the stead of Mr. Philbrick, who has retired from the 
Editorship of these Reports. 
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CASES 

ARGUED AND DETERMINED 
nc THE 

COXJET OF COMMON PLEAS 

UNDER THE STAT. 6 VICT. c. 18, 

IN 

MICHAELMAS TERM, 

IN THE 

TWENTY-SEVENTH YEAR OF QUEEN VICTORIA. 



1863. 
Robinson, Appellant ; Dunkley, Respondent. — 

THIS was an appeal from a decision of the Revising: ^.purchased 
rr & land of the an- 

Barrister for Northamptonshire. The case stated nual value of 

* £3, and mort- 

that : — gaped it to a 

building soci- 

At a Court held on the 28th September, 1863, at etyfor£73to 
Northampton, for the revision of the list of voters for the monthly pay- 
parish of St. Sepulchre, Northampton, Francis Charles ^"hare, 6 ° D 
Robinson, the younger, duly objected to the name of ^aUy^^V!" 
Charles Derby being retained on the list of voters for JJJJ^JSfa 
the said parish of St. Sepulchre. The name of Charles «*" of .failure 

r r to pay instal- 

ments. He 
was entitled to redeem by payment of the monthly instalments, and bad without 
default paid off £71, up to the 31st January, 1868, between which time and the 
Revisor's Court the balance, £,% had become due and been paid -.—Held, that the 
Revising Barrister was right in deciding that A, had acquired a freehold interest in the 
land of the annual value of 40*. above all charges, and was therefore qualified to vote 
for the county. 

VOL. I. H.P. B 
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! MICHAELMAS TERM, 

1863. Derby appeared upon the list of persons claiming to be 

Robinson entit,ed to vote, VIZ, :— 
▼. 

DUMKLET. 



Christian Name and 

Surname of each 
Voter at full length. 


Place of Abode. 


Nature of 
Qualification. 


Street, Lane, fro. 


Derby, Charles 


84, Marefair, 
Northampton 


Freehold 
Building 
Land 


Marriott Street, 
Kingtthorpe Road, 
Northampton 



The facts of the case proved were these : — 

Charles Derby was a member of a freehold land 
and building society, in which he held one share. 

The society advanced the purchase-money of the 
land, £73, some years since ; and the voter mortgaged 
the property to secure the monthly payments due upon 
his share, amounting annually to £4, and upon failure 
of the payment by the voter of his instalments for a 
certain limited period, the society is entitled either 
to suspend enforcement of payment, or to enter upon 
possession, and the voter is entitled to redeem the 
premises by the payment of these monthly instalments 
alone, without any other payment of principal. The 
funds of the society arise out of the monthly payments 
of the members, which are for the proportional benefit 
of the members. It was proved before the Revising 
Barrister, that the whole money paid up by the 
claimant was £73, and that the annual value of the 
property for building purposes was £3, and that during 
the past year ending in June last, he had paid instal- 
ments back to the society to the amount of £4, — £2 
whereof had not been paid before the 3 1st January 
last. 

It was contended on the part of the objector to the 
vote that the annual value, as admitted by the claimant, 
was less than the annual payment made by the claimant 
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XXVII. VICTORIA, 
to the society, that there was no freehold worth 40*. 1868. 



per annum. ro.ii.om 

The Revising Barrister was of opinion that, upon UM J lBT 
these facts, the claimant was progressing towards the 
acquisition of his freehold, which, when fully paid up, 
would have cost him £73, of which he had paid £71 
before January, 1863, and this having* been completed 
by the payment of the remaining £2 in July last, the 
Revising Barrister found that the claimant had a free- 
hold prior to the 31st day of January last, of the value 
of 40* per annum, and therefore was entitled to his 
vote. 

If the Revising Barrister was right in thus finding 
the value according to the above facts, the claimant's 
name ought to be retained ; if not right, the claimant's 
name ought to be rejected. 

Markham, for the appellant. The case finds the 
purchase-money was £73, that the actual amount paid 
was £71, and that the annual value was £3; yet the 
payments were £4. The annual value is therefore 
nothing. The stat 8 Hen. 6, c. 7, enacts that the 
qualification of the voters shall be "dwelling and 
resident in the same counties, whereof every oiie of 
tbem shall have free land or tenement, to the value of 
forty shillings by the year, at least, above all charges." 
Then, by 2 Will 4, c. 45, s. 26, it is necessary the 
claimant should be in actual " possession, &c, for six 
calendar months, at least, previous to the last day of 
July. n 

On the 31st of January, it is clear the voter's 
land was charged with the payment of £2, because 
£71 only had been paid at that date. The annual 

b2 
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MICHAELMAS TERM, 

1863. value being only £3, it is obvious the payment of £2 
Robinson mu6t reduce the annual value below forty shillings. 



▼. 

DUNKLET. 



[Bylbs, J. But his payment is on account of prin- 
cipal as well as interest.] 

It is submitted, the payment is a "charge" within 
the statute cited. This upon principle and authority. In 
Copland v. Bartlett (a), it was held, that monthly pay- 
ments by a member of a building society, in discharge 
of the sums monthly accruing due on his shares, and 
for the payment of which the freehold premises of the 
member were mortgaged as a security, were a charge 
on the freehold within 8 Hen. 6, c. 7. 

Wilde, C. J., says in his judgment, " The question 
then arises, is interest on a mortgage, a ' charge' on 
an estate within the meaning of the stat. 8 Hen. 6, c. 7 ? 
It appears for a very considerable period to have been 
so understood. The object of the statute was to ascer- 
tain that the person intrusted with the right of voting 
held a certain position in society, and it was supposed 
that the best guarantee for that was the possession of 
a clear pecuniary interest of a certain amount, arising 
from a certain estate in land. If the owner of an 
estate receives 20*. with one hand and pays 30*, 
with the other, what has he left ?" 

[Btlb8, J. The distinction between this case and 
that is, that there the Revising Barrister did not find, 
as a fact, the annual value.] 

No. But here the Revising Barrister only finds the 

(a) 2 Lutw. Reg. Cat. 102. 
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XXVII. VICTORIA, 
annual value as his deduction From a state of facts, 1863. 



▼. 

DUNKLET. 



which is submitted to the Court : he does not find it as robinsox 
a fact. The case of Lee v. Hutchinson (a) is to the 
same effect. There it was decided, that a mortgagor 
of freehold premises, in possession of the rents and 
profits, was not entitled to vote at the election of a 
knight of the shire, unless he had 40s. by the year to 
expend thereout, after deducting all interest on the 
principal money secured by the mortgage, when the 
time for repayment of such principal sum had expired ; 
and that whether the payment of such interest be 
secured by the mortgage deed itself, or be a mere 
personal liability. These cases were approved in 
Beamish, appellant v. The Overseers of Stoke, re- 
spondents (b). Besides, the respondent is described as 
only progressing towards his freehold. 

[Bylbs, J. The Revising Barrister means by " pro- 
gressing" that he was proceeding from a beneficial to 
acquire a legal estate.] 

It is submitted, he had not acquired the necessary 
estate by the 31st of January preceding. 

No counsel appeared for the respondent. 

Erlb, C. J. I am of opinion that the Revising 
Barrister was right. He has stated the case, and his 
reasons for the decision he arrived at, with precision 
and accuracy. The difficulty I have felt in deciding 
this case has arisen from the consideration of the judg- 

(a) 2 Lutw. Reg. Cat. 159; 8 (&) 2 Lutto. Reg. Cat. 189; 11 

C. B. 16. C. B. 29. 
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1863. went in Copland v. BartletL With great deference 
Robinsom to the Judges who took part in it, I think the law was 
Dunkley. k^ * n considerable doubt by that decision. Both in 
that case, and in the present, the claimant was pur* 
chaser and mortgagor of land under a building society. 
In both he was bound to pay monthly instalments. In 
neither had he paid all the instalments; and, in both, 
the instalments he had to pay in the course of the year 
exceeded the annual value of the property. To con- 
tinue the comparison, the monthly instalment Copland 
had to pay was 16*. or £9 per annum, while the 
value of the property might be estimated at £8 per 
annum. Here, the monthly instalment is 7*. or £4 : 4*. 
a year, while the annual value is £3. The Revising 
Barrister, notwithstanding the case of Copland v. 
Bartlett, has held that the mortgagor, who had in 
fact to pay £2 more off the original mortgage of £73, 
was qualified to vote. In order to ascertain the true 
distinction between the two cases, the proper course is 
to look at the substance of the transaction, especially 
the nature of the payment which the party claiming 
was to make. The claimant here was to pay £73. 
When he had paid that sum, he was to be owner of a 
freehold interest of the value of £3 per annum. At 
the date at which the Revising Barrister had to ascer- 
tain what estate the claimant had, he had paid £71 ; he 
had never been in arrear, and, according to the con- 
tract, the remaining £2, to make him the absolute 
freeholder, would become due between the 31st January 
and the time of the Revising Barrister's sitting. If 
that sum were paid by that time, the claimant would 
have acquired the legal estate in a freehold of a value 
exceeding 40*. per annum. On the 31st January, he 



Digitized by 



Google 



XXVII. VICTORIA, 
had paid £71 off £73, which was to give him a value 1868. 



▼. 

DUMWBY. 



of £3 per annum. The Revising Barrister says, I find RoiIHgolr 
the value of the estate he had then acquired to be 
more than 40*. per annum. He was, in my opinion, 
right in that finding. In substance it stood thus ; 
when he should have paid the 40*. he would have 
obtained an estate of a value exceeding 40*. per 
annum; he had 40*. to pay, and then he would be 
entitled to £3 per annum for him and his heirs for 
even The judgment in Copland v. BartleU was by 
Judges of great authority, but it has brought on the 
Revising Barrister considerable difficulty to determine 
how to allow the claimant a vote, when he was really 
entitled to it. It is true that the party, similarly situ* 
ated in many respects, in that case was held not to 
have a vote at all. But sufficient reason for that 
decision is to be gathered from a careful perusal of the 
facts. The mortgagor there had to pay monthly instal- 
ments to acquire title to a property of the value of £8 
per annum ; he was to pay monthly instalments of 15*., 
and the original purchase-money was £85. It appears 
the Court asked my Brother Byles f who was the counsel 
arguing the case, " What is the real value of the mort- 
gagor's interest at the time, — how much has he paid, — 
has he become entitled to an interest of 40*. per 
annum?" It appears from the judgment of Mr. Jus- 
tice Maule, that the learned counsel for the appellant 
declined the offer of the Court to send the case back to 
the Revising Barrister to state, as a fact, what was the 
value of the mortgagor's interest, and, as he did so 
decline, we assume that he did so on prudent grounds, 
because he had reason to fear that a re-statement would 
show that it was not of that value. The Court, there- 
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MICHAELMAS TERM, 

1863. fore, must be taken to have come to the conclusion, 
Robinson *bat ^ tne Revising Barrister had found, as a fact, the 
existence in the claimant of an interest that amounted 
in yearly value to 40*. per annum, and that so much of the 
mortgage money had been paid off as vested in him an 
interest to that extent, they would have held him 
qualified. Because that was left in doubt, he was 
beyond question rightly disqualified. 

Williams, J. I am of the same opinion. I think 
the Revising Barrister was correct in the view that he 
took, which I also adopt. It has been said, that we 
cannot so decide, without differing from the decision 
in Copland v. Bartlett, but when that case comes to be 
closely examined, the point which has arisen here did 
not arise there.' It was argued for the appellant in 
that case, that he was in actual possession, and was 
therefore entitled under the stat 6 Vict. c. 18, s. 74> to 
vote, irrespective of what his interest was, if the in- 
cumbrance had been taken into account. The Court 
decided two points :— First, that by reason of the lan- 
guage of the stat; the word mortgage was within the 
meaning of the word " charges/' in the stat. 8 Hen. 6, 
c. 7 ; and, therefore, if the claimant had a freehold 
above 40*., notwithstanding the charges, he had a 
right to vote. Secondly, — that the payments secured 
by mortgage to the trustees of these building soci- 
eties constitute a charge within the meaning of the 
same statute. The facts however were imperfectly stated, 
the Barrister having omitted to find the annual value 
of the mortgagor's interest; and my Brother ByUs, 
who argued for the appellant, with characteristic pru- 
dence declined the offer of the Court to refer the case 
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back for amendment. Now, here it is clear, as found 1863. 

by the Revising Barrister, that the claimant has an Robinson 

estate of the value of 40*. per annum, and therefore j) UN ^ LBT . 
has a right to his vote. 

Byles, J. I am of the same opinion ; and were it not 
for the case of Copland v. Bartlett, I should have enter- 
tained no doubt upon the subject. These facts amount 
to this : the claimant has an equitable interest in an 
estate of £73, and a beneficial interest to the amount 
of £71, and that £71 appears by the finding of the 
case to be worth more than 40*. per annum, exclusive 
of all charges. That estate entitles him, as mortgagor, 
to a vote within the stats. 2 Will. 4, c. 45, and 6 
& 7 Vict. c. 18, s. 74. At first, I was impressed by the 
decision of Copland v. Bartlett; but in that case the 
value of the claimant's beneficial interest was not found, 
and, therefore, his estate did not appear to be of the 
value of 40*. It seems to me the counsel there ought 
to have pointed out to the Court the difference of pay- 
ment on account of principal and that on account of 
interest (a). Otherwise this anomaly might take place, 
that while a man has a mortgage of £500 on an estate 
worth £400 per annum, and he was bound to pay off 
the mortgage in the first year, it would follow, that he 
had not an estate worth 40*. per annum for that year. 
I think the case of Copland v. Bartlett is distin- 
guishable from the present case. 

Keating, J. I am of the same opinion. The po- 
sition of the claimant was that of mortgagor in pos- 

(a) This was pointed out, with- 2 Lutw. Reg, Cat. p. 195, by Keane, 
out success, in Beamish v. Stoke, arguendo. 
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MICHAELMAS TERM, 



1863. session with an incumbrance on the land not reducing 



Robinsoh *** e P^uce of the estate below 40*. per annum. 



DUNKLEY. 



Decision affirmed («). 



(a) It teems difficult to recon- 
cile this case with that of Besmish 
v. Sides, M supra, which was one 
of a similar building society in- 
vestment, and its sufficiency to 
confer a vote. The question asked 
there of the Court was, whether, 
"only so much of the weekly 
payment as was payable in re- 
spect of interest, ought to be de- 
ducted from the annual value?" 
The Court decided that the whole 
annual payment must be de- 
ducted. Jertu, C. J n in his 
judgment said, "The estate is 
worth £6 a year, but the appellant 
pays in respect of it, for interest, 
expenses, and instalments, to- 
wards the discharge of the prin- 
cipal money due, £11 : 14t. The 
annual amount of the rents and 
profits therefore is a minus quan- 
tity. At present, the estate is 
worth nothing per annum to the 
claimant." That case was, per- 



haps, hardly brought in sufficient 
prominence before the Court. How- 
ever, the case above may be taken 
to decide simply that the Revis- 
ing Barrister having found on 
the facts, that the respondent had 
acquired an equitable estate worth 
more than 40t. a year above alt 
charges, the Court would not say 
he was not justified in so finding, 
although to acquire the fee, a pay- 
ment of 40«. was still due : which 
would reduce the net annual in- 
come for that year to 20*. only. 

The facts are so peculiar, that 
the large amount the respondent 
had paid and his propinquity to 
acquiring the legal estate unin- 
cumbered, may well justify the 
Revising Barrister's estimate of 
value, and the case may on that 
ground stand alone, without over- 
ruling or disturbing prior judg- 
ments. 
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1863. 



Smith, Appellant ; Hall, Respondent. 

Nov. 17. 

AT a Court held for the revision of the list of voters To take the 

for the borough of Sandwich, Thomas Bower in ^orated* 
and eleven others, on the list of freemen entitled I^um perna- 
to vote for members of Parliament for the borough, JJH5^«S 
were duly objected to by Charles Powell, on the ™ d e8 a( \^ tll 
ground that they were disqualified from being re- j«»fring©f 
gistered by the 36th sect of the 2 Will. 4, c. 46, *> disqualify 

from voting. 

which enacts, " That no person shall be entitled to be Freemen of a 

. borough en- 

registered in any year as a voter in the election of a titled to be 

member or members to serve in any future Parliament voters for 

for any city or borough who shall within twelve ParHament 

calendar months next previous to the last day of July, of^osptuoT 11 

in such year, have received parochial relief or other ^^^aiioM 

alms which by the law of Parliament now disqualify P*5 e ? ing 

from voting in the election of members to serve in The income 

° was divisible 

Parliament." annually 

among the 

It was proved to the Revising Barrister that all the brethren in 

persons named were brethren, either of the hospital of tions, and each 

St. Bartholomew, or of the hospital of St. John, in the house assigned 

town of Sandwich, and had been recipients of the fawbSSd 

gratuities and other benefits by law belonging to such riffhTof'a - The 

brethren for more than twelve calendar months next gating bre- 
thren was 

previous to the last day of July, 1863. *£**!? ^ 

It was also proved that the said two hospitals of St. 8taDce of *«- 

r moral of a 

Bartholomew and St. John are identical in their con- brother was 

known. A can- 
didate for ap- 
pointment must be fifty-six years old, " except lame, blind or impotent persons and 
unfit for husbandry, and should be an inhabitant or a child of one, having no competent 
means to live :" — Held, that freemen of the borough were not disqualified by reason of 
being brethren of the hospitals. 
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12 MICHAELMAS TERM, 

1863. stitution and management, and are both under the 
Smith government of the charity trustees appointed by the 
Lord Chancellor. 

It was further proved that each of the said hospitals 
is, by repute, a corporation by prescription, and that the 
property of the same consists in landed estates and 
houses; the income arising from the former being 
divisible annually among the brethren in equal propor- 
tions, and a house being assigned to each of the 
brethren wherein to live. These houses are an aggre- 
gation of separate buildings, and each is kept in repair 
by the brother who lives in it. The right of appoint- 
ment of brethren to the said hospitals is vested in the 
above-mentioned charity trustees. 

No instance was cited of any brother once appointed 
having been turned out of either of the said hospitals. 

There is no deed or document accurately defining the 
qualifications of the persons who are to be appointed 
brethren ; but it was proved to the Revising Barrister 
that in 1602, the mayor and jurats of Sandwich had 
the management of the hospitals ; and that, at that 
time, an ordinance was made by them, that "every 
person placed in the hospitals should be of the age of 
forty years or thereabouts, except always decayed 
jurats, or any lame, blind or impotent person ;" and by 
an inquisition of charitable uses, taken September 7, 
6 Charles 1, it was found that "the brethren ought to 
be above the age of fifty years, except lame, blind or 
impotent persons and unfit for husbandry, and should 
be inhabitants of the said town, or a child of some then 
or late inhabitant, having no competent means to live." 

It was proved that this latter regulation, as to the 
qualifications for brethren, is that which is now and 
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has been for some time past in force; and that in 1863. 
addition thereto, by a resolution of the charity trustees smith 
lately* passed, no person is eligible to be a brother H J' LL 
under the age of fifty-six years. 

The brethren of the said hospitals have always 
heretofore voted for members of Parliament for the 
said borough without objection. 

The Revising Barrister decided that the before- 
mentioned persons were not disqualified from being 
registered by the said 36th sect, of the 2 Will. 4, c. 
45, and retained their names on the list of freemen 
entitled to vote. If the Court should be of a contrary 
opinion, their names ought to be expunged from the 
same list. 

All the said several appeals depended upon the 
same decision and point of law, and were consolidated 
in the accustomed manner. 

Hayes, Serjt. (with him Bourke), for the appellant. 
There have been many cases on this subject since the 
Reform Act The hospitals in this case are like most 
of the hospitals in those cases. In them it was sought 
to make the benefit received from the charity a qualifi- 
cation to vote. Here, however, the qualification is set 
up aliunde*. The respondents are freemen of the 
borough. The question is, whether they are disquali- 
fied by sect. 36 of the Reform Act, under the words 
"or other alms. 1 ' It must be admitted that the 
benefit received is not " parochial relief." Several 
cases, though not express on the point, afford ex- 
amples and principles worthy of note. Thus, in 
Faulkner v. Boddington (a), where land wa6 vested 

(a) Keane # Grant's Reg. Cos. 182; 3 C. B., N. S., 412. 
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1863. in trustees to apply the rents to various charitable 
Smith purposes, and to divide a portion among u six beads- 
Hall. men/' the Chief Justice said, "These persons are 
simply in the receipt of charity;" and Crowder, J., 
" those who framed the Reform Act would have most 
particularly repudiated the idea of investing such per- 
sons with the franchise : persons in their condition 
would have been regarded solely as the recipients of 
charity." 

In Heath v. Haynes (a), it was argued unsuccessfully 
for the recipients of the charity. The Court held, that 
they were neither owners nor tenants. That was the 
case of a hospital at Warwick, known as the Earl of 
Leicester's. The brethren were members of a cor- 
porate •charity, and entitled each to a set of chambers 
of the yearly value of £10. 

In Heartley v. Banks (ft), the case of the military 
knights of Windsor, the Court said, "looking to the 
substance of the thing, not to the name by which it has 
been dignified, it is plain this is a charity ; a royal and 
noble charity it is true, but still a charity and nothing 
more." 

The Court in that case distinguished Simpson v. 
Wilkinson (c), because there, there were no trustees, 
and the recipients had the direct management of the 
property in their own hands. 

The last case, decided on this subject is Freeman v. 
Gainsford{d), the case of Lord Shrewsbury's charity, 
at Sheffield. 

In Elliott on Registration (e), in bis chapter upon 

(a) Ktcu 4- Gr. 99. (d) Kta. J Or. 44S; 11 C. £., 

(ft) Kta. £ Qr^ 219 < 6 C. B., N. S. 68. 

N. S. 40. (0 2nd edition, 250, 257. 
(e) 1 Lutto. Jty. Cat. 6*8. 
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Disqualification of Electors, the cases decided by Com- 1863. 
mittees, or in other words, the " Law of Parliament/ 9 smith 
will be found collected. He says, at page 260, " As hall. 
the law existed before the passing of the Reform Act, 
in many boroughs, particularly in those in which the 
franchise was in the nature of a personal right, the 
receipt of alms was held to be a personal disquali- 
fication/' 

Mr. Rogers observes (a), "Persons who are, or 
who have been within a certain time, obliged to 
depend wholly or in part on eleemosynary assistance, 
have been held by Whitelocke and other writers, to be 
disqualified by the common law; not only because 
from their indigence they were unable to contribute to 
the wages of their members, but because frofi their 
dependent situation their voices were no longer free." 

The principle of disqualification, it is submitted, is«- 
first, the indigence of the claimants: secondly, that 
they are not free agents. It was on this ground that 
such an interest as that here possessed would not give 
a qualification. 

[Keating, J. It is to be observed, that in another 
part of the 6ame work you have cited a different view 
is taken.] 

No doubt there have been conflicting decisions by 
Committees of the House on this subject. The dis- 
tinctions raised are difficult to follow. 

In the Taunton case (J), it was attempted to dis- 
tinguish between "charity" and "alms." 

(e) On Elections, p. 168, 9th edition. (6) 1 Dtmg. Bled. Cm. 567. 
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1 863. [Byles, J. The case finds that these hospitals are 

Smith corporations. Are these persons members of the cor- 
hILi,. Porations?] 

The Revisor does not find distinctly on that point, 
but that each of the hospitals is, " by repute, a corpo- 
ration by prescription." That was the case with the 
Warwick hospital, in Heath v. Baynes(a). 

[Byles, J. Here the brethren receive all. Do they 
receive as owners ?] 

They are objects *of charity, appointed by trustees. 
Charity signifies in the law of Parliament much the 
same as alms. 

^Rogers on Elections (ft); the Aylesbury case (c)j 
Elliott on Registration (rf). It is very difficult to dis- 
tinguish this from those cases. 

[Byles, J. Could any of the brethren here suc- 
cessfully maintain a bill in equity for their 6hare of 
gratuities ?] 

That was a point put by the Chief Justice in Free- 
man v. Oainsford (e), where he says, " It seems to us 
to be contrary to the intentions of the founder, that 
these recipients of his bounty should be able to file a 
bill in equity against the governors, as if it were a legal 
estate vested in the members/' 

(a) Ubi tvpra. cited 2 Doug. p. 104. 

(fr) 9th edition, p. 171. (<Q Page 257. 

(c) Pari. Journ. xii. p. 490; (•) Kea. j Or. 471. 
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A case which will probably be cited on the other 1863. 
side is St. John's Hospital, Bedford («). Smith 



[Byles, J. In that case, the gratuities were called 
"alms/' but the brethren receiving would appear to 
have been entitled to them. The Report shows that 
they with the master were parties to all leases.] 

It must be admitted, it is not easy to reconcile the 
cases. 

If this be a permanent interest in the nature of a 
right, it would not disqualify. 

In the case of the Greenwich and Chelsea Pen- 
sioners (&), the benefit received was not in its nature 
"alms," though actually so called. It was a reward 
for past service. Here it is evidently mere charity, 
because it is for persons lame, blind or impotent and 
unfit for husbandry, &c. 

Webby, for the respondents. It is unnecessary to 
discuss the cases decided in this Court, in which the 
question was, Whether the claimant had a freehold 
interest, or was tenant or owner of property entitling 
him to vote ? 

It has been conceded, that the brethren here are 
qualified as freemen. The question only is, Are they 
disqualified by their receipt of the benefits of the 
charities ? Is that receipt a receiving of alms, which 
by the law of Parliament disqualifies ? That law we 
must look for in the decisions of Committees. It 
might be contended here that, even under sect 27 

(a) 2 Doug. E. C. 114-123; (b) 1 Doug. E. C. 371. 

EHiott, p. 259. 

VOL. I. H P. C 
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1863, of the Reform Act, the respondents are entitled to vote. 
Smith f° r the case finds facts which show the brethren 
Hall. entitled by law. Houses are assigned to them, and are 
to be kept in repair by them, and the annual income is 
divisible amongst them. It is difficult to imagine per- 
sons in more independent position than these voters. 
The point has arisen before in this very borough. Hey- 
wood on Elections (a), where the Committee resolved, 
" that the freemen of the port of Sandwich, although 
they receive alms, have a right to vote/' &c. 

The case here says, " gratuities and other benefits 
by law belonging to such brethren/' Rogers on Elec- 
tions^) shows what is included in "or other alms;" 
" that those only disqualify whose Ainds form part of the 
general parish resources or the relief of the poor." 
Cases in favour of the respondents are the Bedford 
case (c) ; Colchester (J) ; Downton («). The last is very 
like this. 

On these authorities, looking to the fact that this 
is property enjoyed by the brethren, that they are 
members of b, corporation, each repairing the house 
assigned to him, and that no instance is known 
of the removal of any brother; it is submitted this 
is not a case within the words of the statute contended 
for. 

[Williams, J. It is remarkable that the report in 
Heywood of the Sandwich case discloses that the 
House did not agree with the Committee in their reso- 
lution which you have cited, but yet came to the 

(a) Page 265. (<*) 1 Peckwell, 508. 

\b) 9th edition, page 171. (<) 1 Luder*, 193. 

(c) 2 Doug. E. a 123. 
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inconsistent conclusion that the member was duly 1863. 
elected.] $ MITH 



That was before the Grenville Act (10 Geo. 3, c. 16, 
amended by 28 Geo. 3, c. 62), when the unseating of 
a member depended not on the Committee, but on a 
rote of the whole House, and the House by a ma- 
jority of one only, seated the member. In addition, 
some weight here must be given to the usage found, 
that the brethren have always heretofore voted. 

Hayes, in reply. The Bedford case is distinguishable, 
because of the words here describing the objects of 
charity — " lame, impotent," &c. 

[Keating, J. What do you say about the Col- 
chester case (a) ?] 

It has been already admitted it is difficult to recon- 
cile the authorities. 

[Btlbs, J. The Coventry case (b) also, Sir Thomas 
White's gifts?] 

It would have been a straining of words to call the 
benefit in that case "alms." It was only a sum to 
assist in apprenticing. What independence can these 
men have? The description of the objects of the 
charity suffice. 

[Erlb, C. J. The words may mean "of the age of 
forty, or fifty years, on blind, impotent," &c] 

(a) 1 Peckwell, p. 510. (b) Elliott, p. 257. 

c2 



Hall. 



Digitized by 



Google 



▼ 
Hall. 



20 MICHAELMAS TERM, 

1863. But "having no competent means to live/' that over- 

8mith rides the whole description of the recipients. It signi- 
fies no means to live; and describes just such, as 
but for this charity, would have been obliged to come 
upon the parish. 

ErlEj C. J. I am of opinion, that the Revising 
Barrister was right, and that the persons objected to 
were entitled to vote. They are so, it is admitted, 
unless they are disqualified by the 36th section of 
the Reform Act; which provides, that no person 
shall be entitled to be registered, who shall have 
received parochial relief or other alms, which, by the 
law of Parliament then existing, disqualified from 
voting. The decisions cited do not support the ap- 
pellant's view of disqualification. One has been re- 
ferred to before a Committee of the House of Com- 
mons, but its terms leave us in considerable doubt 
The Committee seems to have considered this very 
matter ; and to have reported their opinion that these 
persons had a right to vote notwithstanding the objec- 
tion that they were in receipt of alms. But the 
House of Commons refused to adopt this opinion of 
the Committee, though they nevertheless affirmed the 
member duly elected. There is, therefore, no very 
satisfactory inference to be drawn from that case. We 
ought, I think, in a doubtful case, to lean in favour of 
the franchise, and against disqualification ; and if we 
look to the meaning of the enactment in question, I 
think it will be evident that the reason why the persons 
there mentioned are disqualified is, because it is con- 
sidered that, from being so situated, they are likely to 
be subservient, and not to have that independence 
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which men working for their livelihood ought and 1863* 
might be expected to have. But if such considerations smith 
are to guide us, I take it that these persons, having nllh. 
houses of their own, and a share in the proceeds of 
certain lands for life, would, in all probability, be more 
independent than many persons who have nothing to 
subsist on but the profits of their own labour, and 
who may often be dependent on the caprice or whim 
of their employers or customers. I do not think 
that the circumstances stated in this case, constitute a 
disqualification. 

Williams, J. I am entirely of the same opinion* 
I think that it is not made out that the sharing by 
these voters in the benefits of the hospitals was a re- 
ceiving of alms within the meaning of the disqualifying 
clause of the Reform Act which has been referred to. 
There certainly seems to be a good deal of doubt upon 
the decisions of the Election Committees in the House 
of Commons, and in the House itself; but Shepherd, 
an able and accurate writer, in his work on Elec- 
tions (a), adopts the very words of Serjt. Heywood:— 
" A distinction may be made between charities which 
are of such a nature as to imply that the partaker of 
them is in a state of indigence and abject dependence, 
and those which afford no such inference, or from 
which a contrary one may be drawn "(5). There is 
no pretence for saying here, that these persons are 
in a state of indigence or abject dependence; leaning, 
as we ought, in favour of the franchise, it would be 
straining the contrary way to hold them disqualified. 

(a) 2nd edition, p. 5. 2nd edition, p. 278. 

(b) Heywood on County Elect, 
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1863. Byles, J. I am of the same opinion. The stale- 

~~ smith tnent in the case is, that both these bodies are oorpo- 

Halu rations by prescription. The persons whose votes are 
in question are virtually members of one or other of 
them, and all the proceeds of the property of the cor- 
porations, whatever they may amount to, as Mr. Webby 
has pointed out, belong to the brethren, and are dis- 
tributable amongst the members of each respectively. 
I* think that is of itself quite sufficient to show, inde- 
pendently of the cases, that they are entitled to vote. 
I do not observe in any of the cases cited by my 
brother Hayes, that any one who had a legal right to 
the benefits which he received was thereby disqualified. 
Clearly these voters do not receive parochial, and 
I think they are not recipients of other " alms/' within 
the meaning of the statute. 

Keating, J« I entirely concur. The voters here are 
primd facie entitled to vote, unless it be made out that 
they are* disqualified by the receipt of alms. It is to be 
observed, that there is no person — parochial officer or 
other — who has any right to interfere with the distri- 
bution of this charity, so as in any way to affect the share 
which each is entitled to receive. Moreover, they have 
always been used to vote at Parliamentary elections. I 
do not see, therefore, anything to show their disqualifi- 
cation, which the objector was bound affirmatively to 
make out. 

Decision affirmed. 
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1863. 



Jessop, Appellant; and The Town Clerk NoVm l7m 

of Ipswich, Respondent. 
JWARKBY, for the respondent. 
The Appellant did not appear. 

Markby prayed the judgment of the Court in his 
favour and costs, citing Bage ▼. Perkins («). But it . 
appearing by the information of the officers of the 
Court, that no paper-books had been lodged by either 
party,— 

The Court ordered the case to be struck out. 

(a) 1 Lutw, Reg. Cos. 255. 



Henrette, Appellant ; Booth, Respondent. NoVt 21 

fPHE ca«e stated that at a . Court holden before ance^neces^" 

the Revising Barrister for the city of London, S^men^ 
Thomas WoodzeU Booth, on the list of voters of the erch^ahoS' 
livery of the company of distillers, duly objected within tbe f , 
to the name of Peter Henrette being retained on Reform Act, 

° further de- 

fined. 

The appellant occupied the whole floor of a house, one of his rooms communicated 
with the landing by an outer door, over which he had exclusive control. 

The floors below were occupied by other tenants, and all had access to their occupan- 
cies from the. street through a doorway at the entrance of the common passage and 
staircase of the building. At that entrance was a swing-door, without lock or fastening 
of any kind. 

Held, that there was such an "actual severance," within Cook v. Humber (Kea. f Gr, 
413), as to constitute the holding " a house," and afford the claimant a qualification. 
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1863. the list of persons entitled to vote in the election of 
Hbnrette members for the city of London, in the parish of St. 
Booth. GiU$ without Cripplegate, under the following cir- 
cumstances : — 

It was conceded by the objector, and proved before 
the Revising Barrister, that the qualification of Peter 
Henrette (who was therein-after termed the appellant) 
fulfilled all the conditions precedent to registration 
required by the Reform and Registration Acts, with 
the exceptions, if such the Court should adjudge them 
to be, thereunder detailed. 

The appellant occupied, for the statutory period, as 
tenant, the whole of the upper floor, consisting of two 
rooms, of a tenement in No. 4, Honeysuckle Square. 
He used one room as a tailor's shop, and the other 
as a sitting and bedroom. His only residence was 
in the premises, which taken together were of the 
requisite value to confer a qualification ; but neither of 
the rooms, taken singly, was of the requisite value. 
They consisted of an inner and outer room, opening 
the one into the other, and communicating with the 
landing on the staircase by one outer door, over which 
the tenant occupier had exclusive control. 

The floors below were occupied by other teuants, and 
all had access to their several holdings from the street, 
through a doorway at the entrance of a passage leading 
to the common staircase of the building. 

At that entrance was a door, open all day; but 
generally, although not invariably, allowed to swing to 
at night, and having no lock or fastening of any 
kind, nor any means of being so closed as to secure 
the premises from intrusion from the street. 

It was under this state of circumstances con- 
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tended before the Revising Barrister, Tor the ap- 1863. 
pellant :— Henrbtte 

1st. That the subject of occupation was a house. booth. 

2nd. That, if not a house, it was " a building," 
within the meaning of the qualifying clauses of the 
Reform Act 

3rdly. That if not a house or building^ the use for 
commercial or business purposes as a workshop of one 
of the two rooms, not severed in any way from the rest 
of the premises, constituted the whole subject of occu- 
pation a " shop" within the meaning of the qualifying 
clauses of the Reform Act. 

On the other hand it was contended by the ob- 
jector : — 

1st. That the facts did not show such a severance 
of the qualifying premises from the rest of the tene- 
ment, of which they formed the upper floor, as to 
constitute them a house. 

2nd. That the one room used as a workshop was 
not of sufficient value to confer the franchise. 

3rd. That the use of one of the rooms for the 
purposes of trade did not impart the character of a 
"shop" to the whole premises, the subject of occu- 
pation. 

4th. That the nature of the occupation did not 
warrant their designation as a "building" within the 
meaning of the Reform Act. 

6thly. That the use of one of the rooms for habita- 
tion rendered the whole premises a residence insufficient 
to confer a qualification, because not a " house" within 
the meaning of the Reform Act. 

The Revising Barrister sustained the objection, and . 
expunged the name of the appellant from the list of 
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1863. voters, on the ground that the whole premises, the sub- 
Henrette J ect °^ occupation, did not constitute in law a house or 
building, or a shop within the meaning of the Reform 
Act 

If the Court should be of opinion that the decision 
was erroneous, the name of the appellant, Peter 
Henrette, was to bd reinstated in the list Of voters in 
the parish of St. Giles without Cripplegate. 

Kinglakc, Serjt. {Underdown with him), for the 
appellant. The question is, whether the premises here 
being part of a house, in the ordinary acceptation of 
the word, independently occupied and sufficiently 
severed, constitute a "house" within the meaning of 
the 27th section of the Reform Act. In the considered 
judgment in Cook v* Humber(a), the Court said, "we 
think the true question in the cases cited and in the 
present case turns on the nature of the tenement occu- 
pied ; is it such a property as the legislature intended 
to make a qualification? Now, the statute requires 
some permanent occupation of and some independent 
interest in the property." Again, later in the judgment, 
" in Judson v. Luckett (6), it is part of a house in one 
sense, and in another it becomes a whole house, by 
reason of actual severance." 

That case may be said to be somewhat in conflict 
with other authorities. 

[Erle, C. J. With some, but in accordance with 
others.] 

The cases dealt with in that decision on the one 

(a) Kea. $ Or. Reg. Cat. 413; (b) 1 Lutw. Reg. Cos. 490. 

11 C.B.,N.S.te. 
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side are Scare v. Huggett(a), which decided that a 1863. 
person having the separate and exclusive occupation of hbnrettb 
apartments in a house with a key to his rooms, and booth. 
one for his own use to the outer door, the landlord not 
residing in the house, was an occupier and tenant of a 
house within the Reform Act ; and Tarns v. Luckett(b) t 
where the occupier of rooms at a weekly rent, the 
landlord occupying part of the house, but not sleeping 
there, was held qualified, he having a key to the outer 
door ; while on the other side are to be found Pitts v. 
Smedley (c), where the appellant rented two rooms, of 
which he had keys and also a latch key to the outer 
door. The landlord resided in the house. It was held 
the claimant was not entitled to vote : and Wansey v. 
Perkins (Hill's case)(rf)> which had a like result. 
There the claimant occupied exclusively the whole of 
the second floor, and had a key to the outer door. The 
landlord also resided on the premises. The residence 
of the landlord seems to constitute the distinction . 
between these cases. Tbe fact of an outer door ex- 
isting or not seems immaterial, the real question in all 
the cases is, whether there is such a severance as gives 
complete control over his part to the claimant. 

In Pitts v, Smedley, there was an outer door of the 
premises, which the Court thought was the outer door 
of the whole bouse, and therefore that no severance 
existed. That was the first case of an attempt to give 
a definition to the term "house," in the sect. 27 of 
2 Will. 4, c. 46. Actual severance in Caah v. Humber 
cannot mean structural severance (see pp. 426*6-8), 
dealing with the case of Judsan v. Luchett (e). 

(a) ] Lutw. Reg. Cat. 198. (<*) 1 Lutw. 252. 

(6) 2 Lutw. 19. («) 1 Lutw. 490. 

(c) 1 Lutw. 196. 
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1863. Here the door is not what is commonly understood 

Henrettb ky an outer door *° ^ e house. It is open day and 
y - night It is submitted these premises are essentially 

different from those in Cook v. Humber. In Alcock's 
Registration Cases (a) (Irish), Bryan Kearney's case, 
which was not cited in Cook v. Humber, Crampton, J.'s, 
judgment affords valuable aid in construing this Act. 
The . facts, as appears by the head-note, were, the 
claimant occupied the ground-front apartment of a 
house as a shop, at a rent of £20 a year. The en- 
trance was through a hall into which two doors 
opened and from which a door, called the hall door, led 
into the street. The landlord did not reside in the 
house, and the other rooms were let to lodgers. The 
hall door was open all day, but locked at night, and one 
lodger had a key of it. The landlord paid taxes, and 
the claimant had the use of the kitchen and water 
supply in common with the other lodgers. Held, by all 
the Judges, he was entitled to be registered as a house- 
holder. On page 24, Mr. Justice Crampton defines the 
requisites for a claim to vote. " From the language of 
the Act it is manifest that the claimant who seeks to 
register under this section as an occupier . . . must 
show that ... his house according to its general name, 
whether occupied to dwell in, to trade in, or to store his 
goods in, is in his exclusive occupation ; or, in other 
words, he must command the entrance to it and the 
exit from it. To effect this latter, he must have an 
exclusive right to and control over the outer door of his 
house . . ." He goes on to show that that outer door 
must be the outer door of the occupancy, and not 
necessarily of the whole house. This case is stronger 

(a) Page 22. 
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than that. There a shop-door, not in one sense the 1863. 
outer door, was held to be the outer door. Here the hbnrbttb 
actual outer door of all is open all day and all night. booth. 

In Cook v. Number there was a distinct outer door, 
besides that which was relied on as belonging to the 
apartments or occupancy of the appellant The 
building here cannot be said to be the house collectively 
of one tenant more than another, and it certainly is not 
the house exclusively of the landlord, for each tenant 
has exclusive control over his own outer door, between 
which and the street there is no door under the control 
of any other. 

Overend, Q. C. (Fawcett with him), for the respondent 
This case is decided by Cook v. Humber. The words 
of the Act are, " any house, warehouse, counting-house, 
shop, or other building." The "outer door" spoken of 
in the case, as under the control of the occupier, simply 
means the outer door of his own holding. Here the 
landlord might turn the key of the outer door and 
occupy the whole house as one. The case from the 
Irish Reports is at variance with Cook v. Humber. 

[Williams, J. The question hardly turns upon the 
existence of an outer door to the holding. The occu- 
pier of chambers in the Temple would hardly lose his 
qualification if he took off the outer door to his occu- 
pancy. The question for decision is, is there a sub- 
stantial severance, and the existence of an outer door 
is a circumstance among others for consideration.] 

He referred to Wilson v. Roberts (a). 

(a) Kea, f Or. 430. 
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1863. Bryan Kearney's case is directly opposed to the 

Henrettb decision of this Court in Cook v. Humber and Wilson 
Booth. v - Roberts. 

Kinglake, in reply. The question here! as in Kear- 
ney's case, is one of fact. Here there is nothing to 
prevent the appellant going in or out night or day. 

Wilson v. Roberts was entirely different. 

Downing v. Luckeit{a) is a case where there was 
not entire command of the outer door and entrance. 

He contended that it was discretionary with a land- 
lord so to alter a private house as to make every suite 
of rooms a separate qualification for voting. 

Eblb, C. J. I am of opinion that the Revising 
Barrister was wrong, and that the claimant in this case 
obtained his franchise as being the occupier of "a 
house" within the meaning of the Act, as declared in 
the judgment of this Court, in the case of Cook v. 
Humber. He occupied the whole of the upper floor, 
which communicated with the landing on the staircase 
by an outer door, over which the claimant had exclu- 
sive control. The case goes on to find that there are 
other floors occupied by other tenants, and that there is 
a common passage to the entrance from the street, to 
which there is a door capable of falling to, but in 
practice kept open night and day ; or if ever closed at 
night, it was closed by the door merely falling to of its 
own weight and without lock or fastening of any de- 
scription. In the decision of Cook v. Humber, the 
Court felt very great difficulty in its endeavour to arrive 
at some definition of what should constitute "a house/' 

(a) 2 Lutw. Reg. Cas. 33. 
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as distinguished from a u part of a house" When it 1863. 
was once assumed that there might be several houses Hbhrbttb 
under one roof, it became necessary, to hold, that 
•the several houses under oqe roof might be divided 
either vertically or horizontally, i. *., either by a party 
wall pr by a floor, with the intention of creating a 
separate tenement in each story* The next complica- 
tion fpr the Court to consider was, whether the flat or 
tenement would cease to be a " house," if besides its 
own outer door, there was an additional outer door at 
the bottom of the staircase common to all the flats : 
and the Court was of opinion, that a house or building 
might be so constructed, that every flat should be a 
complete and separate " bouse ; " yet that there might 
be for the protection of all the " houses" the additional 
defence of an outer door,— a door to the passage, or a 
door to the bottom of the court in which the houses 
were, pr some such other contriyaoee, without its pre- 
venting each "house" from being a separate "house" 
within the meaning of the statute. That having been 
laid down in the course of the judgment, and the case 
of flats having been considered, the Court endeavoured 
to point out that the question, whether or not there was 
a separate house, did not depend upon the presence or 
absence of the landlord, or uppn the handing over or 
keeping back of the key of the outer door of all, but 
qppn whether or not there was an actual severance; 
and various authorities were cited, viz., — Kitehin on 
Courts (a), and the judgment of Parke, B., in Monks v. 
Dykes (6), and the cases of Evans v. Finch (c), The King 
v. Umorth(d) f and Downing v, Luckett(e). A more 

(a) Page 99. (d) J. f B. 261. 

(6) 4 M. 4r W. 567. (e) 2 Lutw. Reg. Cat. 83. 

(c) Cro. Car. 473. 
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1863. definite description of what should constitute a separate 
Heneettb " house," where several are under one roof, I am unable 
Booth. to £* ve- Upon the finding of the Revising Barrister 
here, the case is in complete analogy with that of < 
chambers in the Temple, or the divisions of houses in 
Lincoln* s- Inn-Fields, where there are separate rooms 
occupied by separate tenants, and there is a common 
staircase, and sometimes an additional outer door and 
sometimes none. This case falls, to my mind, precisely 
within those cases where the place is open to the street, 
and the claimant is the exclusive possessor of a floor 
and has an exclusive control over the outer door of 
that floor. In the case of Wilson v. Roberts (a), the 
question turned upon what should be called the outer 
door. The claimant occupied the first floor of a London 
house ; there was not the least distinction in the nature 
of his occupation from that of any other lodger in any 
other house let out in lodgings; the landlord had 
the ground-floor and the first floor was occupied by 
Roberts, and though he had a key to every door of 
every room in his lodgings, that did not, in the opinion 
of this Court, create a separate house, there being an 
outer door and he living on the first floor. The doc- 
trine we attempted to lay down in the case of Cook v. 
Humber appears to be sanctioned by the opinion of the 
twelve judges in Kearney's case in the Court in Ire- 
land, where the question arose in a different form ; I 
am of opinion upon the facts, that this appeal ought to 
be sustained. 

Williams, J. I am of the same opinion. I think 
that we are bound to abide by the doctrine that was 

(a) Kea, $ Gr. 430. 
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laid down after great deliberation in the case of Cook v. 1863. 
Humber. That doctrine is, that a part of a house may hehrette 
give a franchise, provided it be occupied as an inde- 
pendent occupation, and be completely severed from 
the remainder of the house. Now certainly it is 
impossible* to deny that; and having regard to the 
cases which have been decided upon this subject, it is 
not an easy thing to say what is an actual severance, 
so as to come within the rule ; but it is admitted on 
all hands, that a flat occupied as chambers in an Inn of 
Court does come within the rule. It seems that the 
occupation would not be different, because at the 
bottom of the stairs the occupiers of the different 
chambers might have agreed that they would have a 
gate, or an iron railing, or something that, if they 
should be so minded, might protect the common 
staircase from intruders. I do not see that this case 
differs in principle from the ordinary case of chambers 
occupied in an Inn of Court ; and I think that there 
was an actual severance within the meaning of the 
Reform Act. 

Keating, J. I am of the same opinion. The cases 
no doubt do, and necessarily must, run very close to 
one another, and the distinction between them must be 
slight ; but taking the facts as found by the Revising 
Barrister, I come to the conclusion that this is not part 
of a house, but a " house" in the sense in which the 
term is intended to be used in the Reform Act. The 
only outer door of which the Barrister speaks, or which t 
he specifies as an outer door, is the door over which the 
appellant had exclusive control, that is, the outer door 
of his floor, or set of rooms. In fact, there was no 

vol. I. H.P. D 
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1863. other outer door. The Revising Barrister does not 
Hbnritte c *U anything else the outer door. He does say, that 
Booth. at ^ e en< * °^ ^ e P a88a g e leading to the rooms there 
was a door, but it was without any means of fastening, 
and without any of the essentials requisite to an 
outer door. It could not be used, as the Revising 
Barrister says, as any protection " to the premises from 
intrusion from the street." It is as though the door 
had been taken off the hinges, and left lying at the 
side of the door-post. Then it would be no outer 
door. So here there is practically no outer door, 
and the Revising Barrister most correctly abstained 
from calling it an outer door, but says that the door 
of the premises of the appellant was the outer door. 
On these facts, there was such a severance as this 
Court thought — in the case of Cook v. Number — there 
ought to be; and therefore the voter occupied, not 
part of a house, but a house within the meaning of 
the Reform Act. 

Judgment for the appellant. 
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1863. 

Bennett, Appellant ; Blain, Respondent. Nov% 2 i. 

T Whether the 

HE Case Stated as follows: — shareholders 

, in any com- 

At a Court held before one of the Revising Bar- pany unincor- 
risters appointed to revise the lists of voters for the sessing'and 
southern division of the County Palatine of Lancaster an instrument 
at Manchester, on the 13th of October, 1863, the name f^to vole 
of James Bennett was objected to, as not being entitled {{jj£ 8 5^ e of 
to be retained or inserted in the Manchester list of d u e P« nds u ? on 

the form of 

voters for the southern division of the said county. their deed. 

. If thl8 in ltg 
The said James Bennett is entitled to one share in terms confers 

i , on them as in- 

the Manchester Corn Exchange, in Hanging Ditch in dividual mem- 
bers no estate 
Manchester aforesaid, from which he receives more than or interest in 

- n the land, but 

40*. per annum. only an interest 

The company of proprietors of the Manchester Corn JJJ almost a** 
Exchange was established by deed of settlement, dated f^un the 
the 20th of January, 1837, and a printed copy of such S& d d ™ rf^™ 1 
deed (a) accompanies this case. wSt^beAa 

(a) The deed of settlement was Chester aforesaid a building or la ^°j e e< J Ulty * 

made between nine persons of the Corn Exchange for effecting con- qualification, 

first part, and the several other tracts of sale therein by sample, 

persons whose names were sub- ' or otherwise than by bulk, of corn, 

scribed, &c, of the second part pulse, and other grain, seeds, 

Such paragraphs of the deed as flour, meal, malt and hops, and 

were referred to, or were material, any such agricultural produce for 

are as follows:— the time being, commonly sold 

1. The parties hereto and the otherwise than in bulk, as* the 

persons who shall hereafter become committee shall from time to time 

proprietors shall, whilst respec- appoint. 

tively holding shares in the capital 2. The capital of the company 

of the company hereby established, shall consist of £7,500, divided 

be and remain a company, under into 150 shares of £50 each, 

the name of The Company qf Pro- 4. Appointed the parties of the 

prietors of the Manchester Corn first part the present trustees of 

Exchange, whose object shall be the company, 

to provide and maintain in Man- 22. The building lately erected 

D2 
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The land upon which the Corn Exchange is built is 
freehold, and was conveyed to and is now vested in 



by the direction of the* committee 
on certain land in Hanging Ditch, 
in Manchester aforesaid, which by 
purchase and exchange hath been 
acquired for the benefit of the 
company, and which is vested in 
the said parties hereto of the firtt 
part, for the respective estates and 
interests therein so acquired, shall 
constitute the Corn Exchange, or 
building to be used for the pur- 
poses of the company ; and shall, 
with the stands and other con- 
veniences and fittings thereof, 
be held upon trust accordingly 
by the persons in whom the said 
land and hereditaments are vested, 
their heirs, executors and admi- 
nistrators. 

23. Empowered the committee 
to repair, alter and insure the 
buildings at. their discretion, 

24. The committee may from 
time to time let the use of the re- 
spective stands and other conveni- 
ences in the said Corn Exchange 
or buildings for any period not ex- 
ceeding, at one time, the term of 
one year; and so that the use 
thereof during such letting be re- 
stricted to the purposes of the 
business for which such Exchange ' 
is hereinbefore expressed to be 
established, and be confined to the 
hours or times which, subject to 
the control of the general meeting 
of proprietors, shall be from time 
to time fixed by the committee for 
the transaction in the said Ex- 
change or buildings of such busi- 
ness. The committee from time 
to time may permit, for hire or 
otherwise, the said Exchange or 
buildings, and the stands or other 
conveniences, or any part thereof, 
to be used for public meetings or 



other purposes, which shall not 
prejudice or impede the free u*e 
thereof at the times appointed for 
such business, and may also from 
time to time demise or let any 
rooms, vaults, cellars, buildings or 
ground for the time being respec- 
tively standing or being upon or 
under, or forming part of the he- 
reditaments and premises of the 
company, and which shall not be 
required for the aforesaid business 
of the Exchange, unto any per- 
sons for any term not exceeding 
seven years, or by the year, or for 
any shorter period ; and every such 
letting or demise of the said 
stands, rooms, buildings, ground 
and premises shall be at such 
yearly or other rent, and subject 
to such covenants and agreements, 
and generally in such manner in 
all respects not herein expressly 
directed, as the committee shall 
think fit. 

27- All purchases, sales, mort- 
gages, demises and contracts on 
behalf of the company, or con- 
cerning any of its property, shall 
be made in the names of such of 
the trustees as the committee shall 
think fit. Trustees to execute 
declarations of trust, but such 
property shall be under the control 
of the committee. Any order in 
writing by them to be binding on 
the trustees and be their indem- 
nity. 

80. The annual general meeting 
shall have power from time to time 
to declare out of the clear profits 
of the company a dividend not 
exceeding such sum as the com- 
mittee may then recommend to be 
divided ; and any part of the pro- 
fits may be retained as a reseive 
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trustees. The income is derived from letting the offices 
and cellars under the large room, from letting stands 
in the hall or large room for the use of sub- 



1863. 



Bennett 

v. 

Blain. 



fund, and be eventually applied 
in manner directed by any general 
meeting, with the previous recom- 
mendation of the committee. 

31. The committee shall, within 
one calendar month after the de- 
claration of a dividend, pay the 
same to the respective proprietors 
on their application for the same, 
and in proportion to their shares ; 
but no proprietor shall be entitled 
to receive any dividend until full 
satisfaction of all liabilities to the 
company which he may be then 
bound to discharge, and the com- 
mittee may, in their discretion, 
apply the same dividend in or 
towards such satisfaction, and no 
proprietor shall receive a dividend 
upon any shares exceeding five 
held by him in his own right ; but 
the dividend upon the prohibited 
shares shall be retained as part of 
the general funds of the company. 

40. The trustees shall hold the 
property of the company vested 
in them, in trust for the com- 
pany, and shall apply, demise, 
sell and otherwise dispose of the 
same as the committee shall di- 
rect, and for that purpose shall 
enter into and execute all proper 
contracts and assurances ; and the 
Same shall bind the proprietors 
and their representatives as fully 
as if they respectively had been 
parties thereto. 

48. As between the proprietors 
and their respective representa- 
tives the property of the company 
and the shares of the capital 
thereof shall be personal estate, 

49. The committee shall cause 
the name and place of abode for 



the time being of each present 
and future proprietor, or other 
holder of shares in the capital of 
the company, with the number of 
shares held by him, to be entered 
in a book, called the " Share 
Register Book," and upon every 
change of name or abode of any 
proprietor or other holder, and 
upon every act or event whereby 
the right of any proprietor or other 
holder to any share shall be di- 
vested or changed, such proprietor 
or his representatives who shall 
have become the holder of such 
share, shall give notice of such 
change, act or event to the secre- 
tary, with|n such time and in such 
form as the committee shall from 
time to time require. 

51. No representative of any 
proprietor, nor any person to whom 
any proprietor or other holder may 
sell or transfer any share in which 
he shall be interested, shall, as 
such representative or transferee 
or otherwise, be a proprietor in 
respect of the same share, unless 
and until he shall become such 
proprietor under the provisions 
herein-after contained; but such 
proprietor or representative, if 
otherwise legally competent in 
that behalf, may dispose of such 
share in manner herein expressed. 

54. The shares shall be trans- 
ferred in such form as the com- 
mittee shall from time to time ap- 
point, and shall not be transfer- 
able in any other manner, so as to 
entitle any person as between him 
and the company to become a 
proprietor, or to any other benefit 
in respect thereof. 
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Bcribers on the day on which the corn market is 
held, and for the right of personal entrance to the 
building, and also from the money paid for the use of 
the large hall for public meetings, concerts, 4c. The 
company has only been registered under 7 & 8 Vict, 
c. 110, s. 58. The case set out the usual formal 
certificate. 

It was objected, 1st, That the said company being 
registered as above became a corporation, and the case 
of Bulmer v. Narris (a) was cited on that point. 

2ndly. That the interest of the proprietors was 
merely personalty, and did not confer the right of 
voting. 

Upon each of these grounds the Revising Barrister 
disallowed the vote. 

The votes of thirty-eight claimants were also dis- 
allowed, who claimed under precisely similar facts, and 
the Revising Barrister granted appeals in each case, 
which were consolidated. The names of all the 
appellants, as they appeared on the list of claimants to 
vote, were appended to the case thus : — 



Bennett, Janet 



Yew Tree Cottage 
Crumpsali 



Shares in Freehold 
Corn Exchange 



Hanging 
DUek 



If the 'decision were wrong the names of the ap- 
pellants were to be restored to and inserted in the 
register. 

Hannen, for the appellant. 

This was clearly no corporation. This company has 
no certificate of complete registration. It has only the 

(a) Kea. $ Or. 321 ; 9 C. B., N. &, 19. 
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certificate under 7 & 8 Vict c. J 10, s. 58, which it is 
expressly declared "shall not be considered as a cer- 
tificate of complete registration so as to confer on any 
such company the powers and privileges of that Act." 

Bulmer v. Norris(a) differed much from this. 
There was a body of persons incorporated, a corpora- 
tion aggregate with perpetual succession and a common 
seal, completely registered and acting under the Joint- 
Stock Companies Acts, 1856, 1857. 

Sections 25 and 59 of 7 & 8 Vict. c. 110, show the 
effect of a certificate of complete registration as to 
incorporation. 
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Welsby intimated he should not rely on this point. 

As to the second point, it is said these shares are 
personalty, and paragraph 48 of the deed is relied on. 
But the agreement of parties cannot affect the incidents 
which attach to realty. Suppose persons in partnership 
were to agree that lands vested in one of them should 
be considered as personalty. That could not prevent 
the lands descending at his death to his heir-at-law. 
It would only amount to an equitable conversion. That 
point was considered in Buhner v. Norris. The lean- 
ing of the judgment there is, that the agreement of 
parties could not have such effect. In * that case, 
Baxter v. Brown (b) is referred to. 

He read passages of the judgment of Tindal, C. J. (c). 

Welsby (with him Grantham), for the respondents, 



(a) Kea. j Or. 321. 

(b) 7 M. f Q. 198 (nom. Batter 
v. Neumun, 8 Sc. N. R. 1019; 1 



Lutto. Reg. Cat. 287). 
(c) Pages 298-9. 
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1863. only argued the last point, viz. :— whether the property 
Bennett of each proprietor is real or personal, and submitted 
Blain. ^at it was personal. The question has been well stated 
in Rogers on Elections (a). The propositions there (2 
and 5) are in point:— "2ndly. Where the shareholders 
do not form part of the corporate body, but have only 
a right to share in the net produce of the property of 
the company, whatever that may be, they cannot vote, 
because such an interest is personal property only, unless 
there is something in the Act showing a contrary inten- 
tion"^). 

" 5thly. If there be no act of incorporation, but lands 
are purchased and conveyed to certain individuals, who 
execute a deed of trust to divide the surplus pro&ls 
among the subscribers, the shares of the latter would 
not the less be personal estate, because land was 
employed as the instrument to produce such profit; 
and as such subscribers take no interest in the land, 
they would not be entitled to vote. But if on the other 
hand the land be conveyed to the subscribers them- 
selves, or to trustees for their use, they would then be 
in the possession of the land and entitled to vote." 

For this last he cites Baxter v. Newman (c). 

Bligh v. Brent, though the case of a corporation, in 
its reasoning fully applies here. 

This case is distinguishable from Baxter v. Newman. 
There the lauded and other property was vested in 
trustees, " upon trust for the benefit of themselves and 
their partners in the said joint concern as part of their 



(a) Page 22, edit 1859. Bradley v. Holdswortk, I M. $ W. 

(ft) Bligh v. Brent, 2 You. $ Coll. 422. 

Ex. 268 ; Brockbank, Re Dilworth (c) Ubi supra, 
f Co., Montagu f Bligh, 112, a ; 
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partnership joint-stock trade/' and though another 1863. 

clause declared that the land should be "considered ~ 

Bennett 

in the nature of personal estate/ 9 yet the interest ▼• 

being direct in the land, the Court held it conferred an 
equitable estate, at least in law. 

When this deed of settlement is examined it only 
operates by way of mutual covenant. See pars. 2 
and 22. The form of the deed of vestiture in trustees 
there referred to is not set out. The Court knows 
nothing as to it but what is to be implied. There are 
trusts for the company, but none for the shareholders 
individually. All direction and government are put oil 
the committee. Par. 24. The committee have charge 
and direction of the property. Par. 30. The share- 
holders do nothing and control nothing, but are 
allowed dividends ; and, by par. 31, each can only hold 
five shares. These are transferable — Par. 54. It is 
clear the proprietors have only an interest in the divi- 
sible profits : Bligh v. Brent (a), there shares in the 
Chelsea Waterworks were held to be personal property. 

[Williams, J. Have you referred to Myers v. 
Perigal(b) in this Court, and the cases there reviewed, 
as to shares in a joint-stock bank, whose property 
chiefly consisted of land being subject to the law of 
mortmain?] 

The decision of this Court was contrary to that of 
the Vice-Chancellor Shadwell in the same case (c). 

He referred to Thompson v. Thompson (d), where 
shares in a gas-light company were held not within 

(a) Ubi supra, (c) 16 Simons, 5ZZ. 

(b) 11 C. B. 90. (<*) 1 CoU. a C. 881. 
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1863. the Mortmain Act, quoted by Aldtrson, B., in Btigh 
Bennett v - Brent <*)• 



Blain. 



[Williams, J., referred to Myers v. PerigaKJb), 
when it came before Lord St. Leonards. He observed, 
on Baxter v, Newman, " The Court of Common Pleas 
was of opinion, notwithstanding the clause in the 
partnership deed declaring that the property should 
be considered as personal estate only, that real pro- 
perty which they had purchased for the purpose of 
carrying on their trade and vested in two trustees was 
property in which they all had an equitable interest, in 
respect of which they had a right to vote . • . but it 
turned on this, or else it is inconsistent with the other 
cases, that you cannot take away that right of voting 
in respect of property, except by Act of Parliament. 
It is an inherent right . • . which you cannot divest 
yourselves of. It is either that, or it is not distin- 
guishable from the other cases."] 

In Watson v. Spratley (c), it was held that a con- 
tract for the sale of shares in a 'mining company, 
managed on the cost-book principle, is not a contract 
for the sale of land, tec. 

Hannen, in reply. All the cases relied on are cases 
of corporations. 

[Williams, J. The joint-stock bank, in Myers v. 
Perigal, was not a corporation.] 

(a) 2 Yo.f Coll. Ex., pp. 294-5. (c) 10 Ex. 222 ; 24 L. J., Ex. 

(&) 2 De G. 9 M. f G, 622 ; 22 53. 
L. /., Ch. 434. 
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Not strictly so; bat as much so, under the statutes 1863, 
then in force as to banking, as a corporation now would bsnnett 
be under the Joint-stock Acts. Blaik. 

[Williams, J. In Edward* v. Hall (a), Lord Cran- 
worth says, "The company in that case (Myers 
v. Perigat) was a mere self-constituted joint-stock 
company."] 

This is a company only having bare existence under 
an Act of Parliament, to which we must refer to see 
what its property and the incidents to it are. Indi- ' 
viduals by agreement cannot alter those incidents. 
The trustees here have no power but by direction of the 
committee. The interests of the company are to be 
dealt with as the committee of proprietors shall direct. 
That is, the proprietors delegate their powers to some of 
their body. If the proprietors had been such a number 
as could conveniently determine and personally control 
the matters and did so, could it be then said that their 
conduct could alter their property, so as to make it real 
or personal? The land is vested in trustees, but the 
whole business is conducted by the shareholders through 
their committee. The case cannot differ from that of 
two of a firm agreeing that land should be left in the 
hands of one of them to account for profits to the 
other. 

The cases will be found to be of companies, corpora- 
tions or not, within Acts of Parliament, or under the 
cost-book principle ; at all events, constituted in some 
way other than by the mere agreement of the 
parties. 

(a) 19 Jur. 1189 ; & C, 25 L. /., Ch. 82. 
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1863. [Keating, J. Would the original shareholder, by 

Bennett transfer of his share, part with his interest in the 
land?] 



BlAIN 



Yes; but the transferor would be trustee for the 
transferee. 

[Keating, J. Who would have the vote?] 

The transferee, because he need not have the legal 
estate. The equitable estate is sufficient 

Erlb, C. J. I am of opinion that the Revising 
Barrister in this case was right in deciding that the 
franchise was not gained; it is clear that the shares 
were not an interest in land : though I think he was 
wrong in holding that this company had the nature of 
a corporation, and so, that the shareholders were de- 
prived of any personal and individual rights by reason 
of these rights being vested in the corporation. 

The company was formed for the purpose of esta- 
blishing a corn exchange in Manchester. And the deed 
which has been put in shows how the land is to be 
held. The legal estate in the property of the com- 
pany is vested in trustees, and it is the duty of the 
committee of management to make profit of the land, 
and afier paying all expenses* to divide the surplus 
among the shareholders. I am of opinion that the 
effect of the deed is to give to each shareholder a right 
to call for his share of the profits, but that he has 
no direct right or interest in the land. The share- 
holders moreover are by the deed declared to have 
only a personal interest; modes of transferring the 
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property are provided, which are not consistent with 1863. 
the rules of law relating to the transfer of real property ; Bennett 
and the whole tenor of the deed appears to me to 
constitute an interest perfectly well known, such as 
in the case of many joint-stock companies has been 
the subject of much consideration ; and the terms of 
this deed show that the parties contemplated the crea- 
tion of that interest. Is there any principle of law to 
prohibit that intention from being carried into execu- 
tion? The legal estate in the land is in the trustees. 
Trustees might hold it in fee simple either for the direct 
benefit of those who subscribe the funds, or subject to 
any trust they will undertake and the subscribers choose. 
It has been chosen here that the trustees shall hold 
the land under a committee invested with specific but 
very limited powers, such as letting stands in the 
market-place, and turning the corn exchange to a profit 
in the manner specified in the deed. The judgment in 
Bulrner v. Norris discusses all the cases upon this sub- 
ject, as well as the similar ones relating to the Statutes 
of Mortmain. That was the case of a joint-stock com- 
pany duly registered and incorporated, but it is clearly 
shown in the judgment that there may be more than 
one form of company in this respect ; for instance, one 
that contemplated that its lands should be vested in 
trustees, the shareholders having a right to a share in 
the profits but not having any of the rights or liabilities 
that belong to the proprietors of land. So it is with 
respect to a company incorporated under an Act of 
Parliament, with provisions and advantages duch as the 
Joint-Stock Companies Act To the same effect is the 
decision in Watson v. Spratley, in which there is a most 
learned and elaborate judgment of Martin, B. It was 
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1863. in regard to a mine granted to a parser in wbom the 
Bennett ' e 8 a ^ estate was vested. There was an arrangement 

Blain l ^at * e m ' ne 8 ^ ou ^ be worked by the purser, and the 
profits divided among the co-adventurers ; and the 
question arose, whether the co-adventurers had an in- 
terest in land? Their interest was decided to be in 
the profits and not in the land. It is particularly 
pointed out that the co-adventurers have no individual 
property in the land, but only a right to share the 
profits, and an interest in the clear proceeds which 
might arise from the sale of the joint stock, includ- 
ing the land, to which rights a Court of Equity would 
give effect. The judges in that case impliedly agree, 
that it is competent for people, if they choose, to create 
and limit such interests as I have assumed to exist 
here. The same sort existed in that case. The whole 
of the Court agreed on the principle upon which the 
case was to be decided ; but on the question of fact 
only, to which class of decided cases it belonged, there 
was a difference on the Bench. All of the judges, 
however, were of opinion, that if it had been left to the 
jury and they had found that it was the intention of 
the parties that the mine should be vested in the 
purser in trust to work and make the most profit of it 
for the benefit of the co-adventurers, the law would 
give effect to that intention, and the co-adventurers 
would have no individual interest in the land itself. 
The cases of Myers v. Perigal, deciding that shares in 
such a company as this are not within the Statute of 
Mortmain, and of Bulmer v. NorrU % are to the same 
effect. Even as to Baxter v. Newman, which has been 
remarked on, the distinction may well be, as pointed 
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out by Mr. Welsby, that conveyance of the land to 1863. 
trustees, who were also partners in trust for themselves bekwett 
and their co-partners, " as part of their partnership blaw. 
joint stock in trade/' did not show a distinct intention 
to exclude the partners, not trustees, from having an 
interest in the land ; except in one respect, where it 
expressly stipulated that each partner's own share in 
the partnership concern should be considered to be 
personalty. But whether that case be rightly decided 
or not, Whether Lord St. Leonards' dissatisfaction be 
well founded or not, the tenor of the cases to which I 
have adverted affords, in my opinion, an ample founda- 
tion for the judgment to which the Revising Barrister 
has come on this point of the case. 

Williams, J. I am of the same opinion. I think 
that this case must be governed by the principle which 
has been laid down in the most authoritative of the 
several cases to which we were referred in the course 
of the argument, and especially by that of Edwards v. 
Hall, before Lord Cranworth, where the same principle 
was established, namely, — that shares in the Grand 
Junction Waterworks Company, and canal and gas 
companies, were not an estate or interest in land within 
the Statute of Mortmain. Now, I gather that the 
principle has been solemnly decided to apply equally 
to a company which is not a corporation as to a 
company Which is, and many of the cases were con- 
sidered in point, and were taken into consideration in 
Myers v. Perigal. The test I apprehend to be this : 
whether a shareholder in a company of this de- 
scription has a direct right to any portion of the 
rents, tolls or rates or other income from the land and 
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1 863. property of the company, or only to a proportionate share 
Bennett °^ ^e profit Now, applying that test to the present 
case, it seems to me that, accordiug to the deed which 
governs the affairs of this company, the income of the 
estate, including the real estate in respect of which 
the franchise is claimed, is an income which is to be 
reaped by the committee : it is to be received by the com- 
mitttee, and the committee are to conduct the affairs 
of the company and incur such expenses as are neces- 
sary for the objects of the company ; and after payment 
of all outgoings to divide the balance of profit among 
the shareholders. I conceive that neither in law, nor 
probably in equity, is a shareholder entitled to the 
particular income arising from the land held in trust 
for the company. He is only entitled to a proportionate 
share of the profits. Therefore, according to the prin- 
ciple of those cases in which the Courts have said that 
a share in such company was not an interest in land, 
J think that in the present case the shareholders have 
no interest at law or in equity directly in the land, or 
in the income of that which is the subject of the 
trust, and therefore that they are not entitled to the 
franchise. 

Keating, J. (a). I am of the same opinion. I think 
the appellant has not an interest, legal or equitable, in 
the land; and that the deed under which he claims 
does not confer upon him any such interest. 9 The deed 
creates a certain amount of capital to be raised by 
shares and applied, amongst other purposes, to the 
acquisition of land and the building of a corn ex- 
change. The shares are made transferable in the usual 

(a) Byles, J,, was absent. 
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way in which companies' shares are transferred, and 1863. 
provisions are made for dividends, also in the way usual Bennett 
with joint-stock companies. That being so, what are blain. 
the rights of a shareholder? Could he go at any time 
and receive or claim the money, or any particular por- 
tion of the monies, in respect of the standings in the 
corn exchange? Certainly not.. All that he could do 
would be to claim in respect of his share the dividend 
which would be appropriated to it under the terms of 
the deed; that is, the dividend resulting from the 
profits of the company. I think, therefore, that unless 
Mr. Hanneris proposition can be maintained, namely, 
that it is not competent for the parties by any ar- 
rangement to disqualify themselves, as it were, to vote 
for land which forms part of the property of this 
company, this appellant cannot support his claim. But 
I think that proposition cannot be maintained to that 
extent. The case of Watson v. Spratley seems to me 
to be in direct opposition to it ; and there is no autho- 
rity whatever in its favour. I do not think that the 
case of Baxter v. Brown is one ; for there it did not 
appear, as it does here, that the partners intended to 
divest themselves of the direct right to the land. They 
therefore did not lose their right to vote. No such 
proposition was laid down in the case as that it was 
not competent to any parties, by any words or deed, so 
to vest the land, that the result would be to disqualify 
themselves from voting. Therefore, the Revising Bar- 
rister was right, and the appellant has no claim to vote. 

Judgment for the respondent. 
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1863. 



Nov. 21. 



Caunter, Appellant ; Addams, Respondent. 



r. was duly fTIHIS was an appeal from the decision of the Revising 

appointed, in X 

1859, assistant Barrister for the borough of Ashburton. The case 

overseer, at a 

salary, and hia Stated the following facts : — 

waa confirmed The borough of Ashburton is co-extensive with the 
twojuadcea? parish. There are two churchwardens and four over- 
c?i2^ In 1861 seers. At a vestry meeting of the parish of Ashburton, 

rf^SfS? held on the 2l8t of A P rU » 1869 > Ste P hen YoUandvns 
resign, but nominated and elected to be an assistant-overseer of the 

withdrew it 

Shortly after- 8a Jd parish, under the provisions of the 59 Geo. 3, c. 12, 

wards a resolu- r r 7 

tion was passed by a resolution of the vestry in the following words : — 

by the vestry, * 

increasing hia " That Mr. Stephen Yolland be appointed the assistant- 
salary. He 
remained in overseer, at a salary of £15 per year, and at a further 

discharge of salary of £3 : 5*. for the making and collecting of way 
received the in- rates; and that his office be to transact all the duties of 
but no newap- an overseer, and to perform all journeys within eight 
wnfimation mi,es without charge, being paid, for the extra distance 
was made by beyond eight miles, a fair mileage; and that the sureties 
that be waa an he has proposed be accepted, namely, Henry Tozer, 
within 2 mil.*, Esq., and Mr. Charles Yolland." On the 80th of 

c 46, s. 80, to 

whom a claim August f 1859, the election of Stephen Yolland was con- 
to be rated in ... 
respect of pre- firmed by warrant of appointment by the justices in 

made. petty sessions as follows : — " Devon to wit. Whereas 

the inhabitants of the parish of Ashburton, in the county 

of Devon, in vestry assembled in the said parish, on 

the 2l8t of April, 1859, did nominate and elect Stephen 

Yolland, of the said parish of Ashburton, in the county 

of Devon, a discreet person, to be assistant-overseer of 

the poor of the said parish, and did determine that the 
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duties to be by him executed and performed should be 1863. 
all such duties as appertain to and are incident to the cauntbr 
office of an overseer of the poor, and did fix the yearly addam* 
sum of £15 as and for the yearly salary of the said 
Stephen Yolland, for the execution of the said office : 
Now, we the undersigned, being two of her Majesty's 
justices of the peace in and for the said county of 
Devon, in pursuance of the statute in such case made 
and provided, do hereby appoint the said Stephen 
Yolland to be assistant-overseer of the poor of the 
said parish of Ashburton ; and we do hereby authorize 
and empower him to execute and perform such duties, 
and to receive such salary as aforesaid fixed by the 
said inhabitants in vestry. Given under our hands and 
seals the 30th day of August, 1859, at Newton-Abbot, 
in the county of Devon. 

" Signed, " C. H. Monro (l.s.) 

" W. Ckebd (L.8.)" 
Subsequently to his election by the parish vestry, and 
before his appointment by the justices, the said Stephen 
Yolland gave the usual bond to the guardians of the 
Newton-Abbot Union (of which union the parish of 
Ashburton forms a part) for the due performance of his 
duties. Sometime before the 25th March, 1861, Stephen 
Yolland gave notice to the board of guardians of the 
said union of his intention to resign the office, but he 
did not give notice to any one else. Prior, however, to 
Lady-day he withdrew this notice by letter addressed to 
the board of guardians. Stephen Yolland' $ nomination 
and election was not by the board of guardians, but by 
the inhabitants in vestry. On the 25th March, 1861, 
a vestry meeting was held at Ashburton, pursuant to 
notice, " to take into consideration the necessity of ad- 

b2 



Digitized by 



Google 



52 MICHAELMAS TERM, 

1863. rancing the assistant-overseer's salary/' and at that 
Gaunter mee ti n g the following resolution was passed : — 

v * " It having been proposed by Mr. Whitemay, and 

seconded by Mr. Priddis, that the salary of the as- 
sistant-overseer be increased to £25, and that £5 be 
paid him in addition for the making and collection of 
way rates, in lieu of £3 : 5s. ; and an amendment having 
been moved by Mr. W. K. Batten, and seconded by 
Mr. Mortimore, that the salary be not increased : it was 
carried by a majority and resolved, that the salary 
should be increased according to such proposition. 

« Signed, 

" Robert George Abraham, 

" Chairman/' 

From that time to the present Mr. Yolland has con- 
tinued to perform all the duties -of assistant-overseer, 
and has received the increased salary of £25 per annum, 
but has never applied for or received any fresh warrant 
of appointment by justices. 

On the 15th November, 1862, the said Joseph Addams 
and twenty-two others (whose names were set out m 
the case) served a claim on Stephen Yolland to be put 
upon the then existing rate, which was the first rate 
for the electoral year, at which time all arrears of rates 
in respect of the property on which they claimed to vote 
were paid to him as such assistant-overseer. They were 
not put upon that rate, but were put upon all subsequent 
rates, which rates, as well as the existing rate, were 
duly made and allowed by the justices, and also signed 
by Stephen Yolland as assistant-overseer. 

Stephen Yolland made out, and, in conjunction with 
the churchwardens and overseers, signed the lists of 
voters for the borough of Ashburton for the present year. 
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At the revision of the said borough the name of the 1863. 
said Joseph A'ddams was objected to by the appellant Cawnter 
as not being qualified, upon the ground that he was not addams* 
duly rated, and that the claim to Stephen Yolland was 
of no effect, inasmuch as his appointment was revoked 
by the vestry of 1861. 

The Revising Barrister held that the claim made to 
Stephen Yolland to be rated was a valid claim, and 
overruled the objection, whereupon the said Joseph 
Addarns duly proved his qualification, and his vote was 
allowed. 

If the Court should be of opinion that the service of 
the claim on Stephen Yolland was not a due service of 
a claim to be rated, within the 30th section gf the Re- 
form Act, the names of Joseph Addarns and the twenty- 
two others objected to are to be expunged from the 
register of voters of the borough of Ashburton. 

Karslahe, Q.C., for the appellant. Yolland was not 
an overseer to whom the claim to be rated under sect. 
30 could be made. The appointment of assistant-over- 
seers is regulated by sect. 7 of 59 Geo. 3, c. 12 (Sturges 
Bourne's Act) : — " It shall be lawful for the inhabitants 
in vestry assembled to nominate • . • any discreet per- 
son ... to be assistant-overseer . . • and to determine 
... the duties • . . and to fix such salary . . • and for 
any two justices of the peace ... by warrant ... to 
appoint any person ... so nominated ... to be 
assistant-overseer . . . and every person so appointed 
shall continue to be such assistant-overseer until he 
. • • shall resign such office, or until his appointment 
be revoked by the inhabitants of the parish in vestry 
assembled." The section concludes by providing for the 
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1863. taking of security for the faithful discharge of the duties. 
Caunter ^° ^ orm °^ a PP * n tment is given in the statute, but one 
A y * will be found in Burn's Justice, tit Poor, 29th edition, 

pp. 1334 — 5. In both the yearly salary is set out. It is 
the plain intention of the Act that all matters as to fit- 
ness, salary, &c, are placed in the discretion of the 
justices. Theirs is a judicial duty. The statute has in 
this case been clearly disregarded. 

[Keating, J. Was it in the contemplation of the 
Legislature that a voter should make himself master of 
all the Acts relating to vestries or overseers ?] 

Perhaps not; but he must take reasonable precaution 
to see that the person through whom he makes the claim 
is the proper officer for the purpose. If such laxity is 
allowed it might be contended that a voter, knowing 
that A. had acted as overseer in 1856, was justified in 
making his claim through the same man in 1860, on 
the presumption that he still continued the proper 
officer. It is submitted that here no demand was made 
to be rated. He referred to Bamfcrd v. lies (a). 

Coleridge, Q.C. (H. Bullar with him), for the re- 
spondent, was not called on. 

Erlb, C.J. We think that the decision of the Re- 
vising Barrister was right. The objection relied on is 
that the assistant-overseer, by and through whom the 
claims were made, was not duly appointed to perform 
the duties of an overseer. But it is clear that his origi- 
nal appointment was a valid one, made and confirmed 
in all respects as required by law. After he had acted 

(a) 3 Etek. 380; A G 18 L. /., M. C. 49. 
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some time in the duties of the office he gave notice of 1863. 
his intention to resign ; but before the time mentioned caunte* 
in it elapsed he withdrew his notice* Now, it is in the adoams. 
discretion of any one giving such a notice to withdraw 
it before the resignation is accepted, and no objection 
was made to its withdrawal. After this the assistant- 
overseer continued to perform the duties of the office. 
Then, as a further ground for impeaching his title to 
discharge the duties of the office, it is urged -that the 
vestry have, by subsequent resolution, raised his salary, 
and that thereby a fresh appointment by justices is 
rendered necessary. Now, it is quite possible the want 
of it might be a good legal answer to an action by him 
for the recovery of the increase. But the parish has 
always paid him the amount, and he has for several years 
since the alteration of the salary acted as overseer and 
performed all the duties of the office. We think, there- 
fore, that what has occurred does not invalidate his title 
to the office, and that the notices given by and through 
him were valid, and the Revising Barrister was right in 
so holding. 

Williams and Keating, JJ., concurred (a). 

Judgment for the respondents (6). 



(a) Byles, J., wbi absent of any office or appointment shall 

(6) Compare the interpretation execute the duties of overseers of 

clauses, 2 Will*, a 4$, aud 6 Vict, the poor, by whatever name or title 

c. 18, s. 101, which are identical such persons may be called, and 

as to this in language: u the words in whatsoever manner they may 

overseers of the poor shall ex- be appointed." 
tend to all persons who by virtue 
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1863. 



Nov. 24. 

The form of ob- 
jection No. 11 
in Sched. B to 
6 Vict. c. 18 ia 
as follows : 

"To Mr. . 

I hereby give 

Jou notice that 
object to your 
name being re- 
tained, &c." 
F. sent notice 
thus: "To 
Sidney Rice 
Force. I hereby 
give you notice 
that I object to 
the name of 
Force, Sidney 
Rice, being 
retained, &c." 
Held no sub- 
stantial altera- 
tion of the 
form given by 
the Acts of Par- 
liament. But 
if that were at 
all doubtful the 
inaccuracy was 
cured by s. 101, 
for the person 
was " described 
80.a8 to be 
commonly un- 
derstood." 



Force, Appellant ; Floud, Respondent. 

HPHE case stated that at the Court held before the 
Revising Barrister appointed to revise the list of 
voters for the city of Exeter, Thomas Floud objected to 
the name of Sidney Rice Force being retained on the 
list of persons entitled to vote as occupiers in the elec- 
tion of members for the city of Exeter. 

Sidney Rice Force stood on the occupiers' list of the 
parish of St. Sidwell thus : — 



Christian Name, &c. 


Place of Abode. 


Nature of 
Qualifi- 
cation. 


Street, arc., where 
situate, *c. 


Force, Sidney Rice 


Dix't Field 


House 


Dix'e Field in succession 

from house, Sidwell 

Street. 



The notices of objection were duly served, and the 
only question raised was as to the form of the notice of 
objection given to the party objected to, which was as 
follows : — 

" To Mr. Sidney Rice Force. 
" 1 hereby give you notice that I object to the name 
of Force f Sidney Rice, being retained on the list of per- 
sons entitled to vote as occupiers in the election of 
members for the city of Exeter. 
" Dated this 20th day of August, 1863.— Signed : 
Thomas Floud, of Bedford Circus, in the precinct 
of Bedford, on the list of voters for the said pre- 
cinct of Bedford, in the said city of Exeter." 
On the part of the appellant it was contended that 
this notice was bad, because it was not according to the 
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form No. 1 1 in the Schedule B. of the statute 6 & 7 Vict. 1863. 
c. 18. It was argued that the notice ought to have run Foeci 
thus : — " I object to your name being retained, &c. &c," Floud. 
and great stress was laid on the circumstance that by 
the 17th section of the 6 & 7 Vict, c. 18 the notice to 
the party objected to is required to be " according to 
the form numbered 11, Schedule B," omitting the words 
" or to the like effect," which occur in the 15th and 17th 
sections in speaking of other notices. It was also 
argued that the transposition of the christian name and 
surname in the body of the notice was likely to mislead 
the party receiving the notice as to its meaning, and 
that there were no words to show that the person ob- 
jected to was the same person as the party to whom 
the notice was addressed. 

There was no other person of the same name on any 
list of voters for the city of Exeter. 

The Revising Barrister was of opinion that the notice 
was not bad merely because it departed from the very 
words of the form No. 11, Schedule B., if it was so 
framed as to inform with sufficient clearness the person 
to whom it was addressed that the objection was di- 
rected against his name; and the Revising Barrister 
was of opinion that the name of the person objected to 
was so denominated in the notice as to be commonly 
understood, and that it sufficiently appeared on the 
notice that the person whose vote was objected to was 
Sidney Rice Force, the person to whom the notice was 
addressed; and the Revising Barrister was satisfied 
that the person to whom the notice was addressed, and 
on whom it was served, was not misled, or in danger 
of being misled, by the form of the notice. The Re- 
vising Barrister, therefore, decided that the notice was 
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1863. good 9 and required Sidney Rice Farce to prove his 
Force qualification, which he failed to do ; whereupon his name 
Floud. was expunged from the list. 

At the same Court Thomas Floud and Merlin Fryer 
respectively objected to the names of the several other 
persons, whose names and qualifications were set forth 
in a schedule to the case, being retained on the several 
lists, respectively mentioned in the said schedule, of 
persons entitled to vote in the election of members for 
the city of Exeter. 

In all the cases the notice to the party objected to 
was precisely similar to the notice in the case of Force, 
except that the word "freemen" or " freeholders/' as 
the case may be, was in the proper instances used for 
the word " occupiers." 

In all the cases the notices were duly served, and each 
notice was in the heading thereof duly addressed to the 
party objected to, the christian name preceding the 
surname, and then in the body of the notice the names 
were transposed as in Force's case. In these cases there 
was not any instance where two persons of the same 
name stood on any list of voters for the city of Exeter. 

Iu all these cases the Revising Barrister was of 
opinion that the name of the person objected to was so 
denominated as to be commonly understood, and that it 
sufficiently appeared on the notice that the person whose 
vote was objected to was the person to whom the notice 
was addressed ; and he was satisfied, in all these cases, 
that the person to whom the notice was addressed, and 
on whom it was served, was not misled, or in danger of 
being misled, by the form of the notice. All the before* 
mentioned cases were consolidated. 

If the Court should be of opinion that the decision 
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was wrong, and that the notices of objection were in- 1863. 
valid by reason of their form, then the names of the p ORCg 
appellant Sidney Rice Force, and of the several other floud 
persons whose names and qualifications were set forth in 
the schedule, were to be restored to the respective lists 
from which they had been expunged; 

Karslake, Q.C. (Bourke with him), for the appellants. 
There was here no proper compliance with the statute. 
By section 13 of 6 & 7 Vict. c. 18, " in each of the said 
lists the christian name and surname of every such person 
shall be written at full length/' Then the latter part of 
section 17 provides that "every person so objecting 
shall also give a notice according to form No. 11 of 
Schedule B." This notice should follow accurately the 
description of the voter's name as contained in the 
overseer's lists. 

The words " or to the like effect," used in the same 
section 17, when directing that form No. 10 shall be 
followed, are omitted when No. 11 is referred to. This 
seems to be intentional. The former notice is intended 
for an official, the latter for the party objected to himself. 

[Erlb, C.J. Why must we assume the omission to 
be intentional ? it might be per incur iam, and yet we 
may gather an intention by which they may be implied.] 

There has been no case before the Court in which any 
departure from the exact form No. 11 has been allowed; 
on the contrary, there are directions that it must be 
strictly followed. In Wamsey v. Perkins (Quigleys 
Case) (a), Tindal, C.J., says,' " Unless, therefore, we 
could take upon ourselves, not to declare the law, but 

(a) 1 Lutw. Beg. Co* 235; 7 Jf. * Or. 137. 



Digitized by 



Google 



I MICHAELMAS TERM, 

1863. to make it, as we might think most expedient, we have 
FoEcl no right to require an objector to follow a different 
Floud ^ orm *° ^ at which is pointed out by the statute/ 9 So 
Cresswell, J. : " It is a safe rule, in construing Acts of 
Parliament, to look at the words of the Act and to con- 
strue them in their ordinary sense, unless such a con- 
struction leads to some manifest absurdity or injustice. . . 
It is said that it leads to hardship I that may be so ; but 
not to so much hardship as to require us to depart from 
the plain words of the statute." 

Edsworth v. Farrer (a) is an instance of the strictness 
with which the statute has been construed. 

Any but a strict construction will lead to great irregu- 
larity and cause much difficulty to the Revising Bar- 
rister. 

[Byles, J. Your objection comes to this, that the 
notice being addressed rightly to Mr. Sidney Rice Force, 
is vitiated because, in place of u your" name, the words 
are the name of Force — Sidney Rice.] 

It is contended that the form given in the statute 
must be followed. 

A further objection is, that there is no such name as 
the name of Farce Sidney Rice. He referred to Rogers 
on Elections (ft), 6 & 7 Vict c. 18, s. 17, and forms 
(Schedule B.) Nos. 10 and 11. 

Mellish, Q.C, for the respondents, was not called on. 

Erl£, C.J. I am of opinion that the Revising Bar- 
rister was right. Whether or not the Legislature intended 

(a) 1 Lutw.Reg. Co*. 517; 4 C. (b) 9th edit., App. cxzvii and 

B. 17. clxxxi — ii. 
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that there should be any difference between the two .1863. 
forms of notice mentioned in sect 17 of the 6 & 7 VicU force 
c. 18, 1 think that the objector has complied with all 
the essential stipulations of the statute in respect of the 
notice which he has given. The words of the form in 
Schedule B. of the Act, No. 11, are : "Take notice that 
I object to your name." Now, it is objected that instead 
of the pronoun the name of Mr. Force was employed. 
I cannot think that such useless literal accuracy, 
answering no manner of purpose, was intended by the 
Legislature. The words of the notice must always be 
taken with reference to the specific facts. The name 
may, I think, be put instead of the pronoun. The notice 
is properly addressed ; and though the christian names 
are made to follow the surname, there is no doubt what 
is the surname or who is the person intended. More* 
over, by the 101st section of the Act it is provided, 
" that no misnomer or inaccurate description, &c, in 
any notice required by this Act, shall in anywise prevent 
or abridge the operation of this Act, • . • provided that 
the person is so denominated ... as to be commonly 
understood/' I think that this case is within the remedial 
effect of that section, and that, in substance, a notice 
according to the form required by the 17th section has 
been given. 

Williams, J. I also am of opinion that the Re- 
vising Barrister was right, and that the notice was 
sufficient. A notice is required by the Act according to 
the form in Schedule B. Now, it is plain that it would 
be absurd to hold that the language of the form must be 
servilely followed, and that any variance from it what- 
ever should vitiate the notice. It comes, therefore, to 
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1863. * question of degree : is the notice essentially such as 
FomCB is required ? I think that it is. 



T. 

Flood. 



Bylbs, J. It is objected that instead of making use 
of the words " your name/' the two christian names 
and the surname are repeated in the notice. The names 
are, besides, transposed. But for purposes of this nature 
the surname is more important than the christian name 
or names. The surname will be found by anybody 
searching the list sooner than the christian name. 
Moreover, the statute says nothing of the order in which 
the names are to be written. It hardly seems necessary 
to have recourse to sect. 101 ; but clearly, if there were 
any difficulty, it is removed thereby. 

Keating, J. I am of the same opinion. It is true 
that there might, by possibility, be in the list of voters 
other persons of the same name as that given in the 
notice. But the Revising Barrister has found that this 
was not the case, and that the parties objected to were 
not misled, and the trifling inaccuracy is, at any rate, 
cured by the 101st section. 

Decision affirmed. 
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1863. 



Crowther, Appellant; Bradney, Respondent. 

Nov. 24. 

rpHE case stated that at a Court held before the A parish, jr., 
Revising Barrister for the borough of Kidder- municipal bo- 
minster, George Bradney objected to the name of.and^'hamleL 11 
Alfred William Crowther being retained on the list of Sfpar^offll 
persons entitled to vote in the election of a member for The two&s?" 
the borough of Kidderminster. The notices of objection. form . ed the 

° j * parliamentary 

both to the overseers and to the said Alfred William borough of jr. | 

* the hamlet was 

Crowther. were signed thus : — George Bradney. of » another. 

' & *. 9 . There were two 

Wharf Hill, on the list of persons entitled to vote in lists of voters 
the election of a member for the borough of Kidder- the municipal 
minster in respect of property occupied within the ne°forthe 
parish of Kidderminster." ° Tn objector 

The ancient parish of Kidderminster consisted of the ^^ himself 
borough o( Kidderminster, the foreign of Kidderminster '^^^ o( 
and the hamlet of Lower Mitton; for each of which titled to vote 

' for a member 

separate and distinct overseers, churchwardens, highway for K - *p re - 

spect of pro- 
surveyors and other parochial officers were appointed, perty occupied 

and separate and distinct rates were laid. parish of jr.," 

out did not 

The hamlet of Lower Mitton was within the parlia- specify on 
mentary borough of Bewdley. name was. 

The said George Bradney, in his notices of objection ^ of object 
to the respective overseers of the said parishes or dis- tion ,nyahd * 
tricts of Kidderminster borough and Kidderminster 
foreign, addressed his notices respectively as follows : — 
" To the overseers of the parish of the borough of Kid- 
derminster" and " To the overseers of the foreign of 
the parish of Kidderminster" 

Two lists of persons entitled to vote for the parlia- 



Digitized by 



Google 



64 MICHAELMAS TERM, 

1863. mentary borough of Kidderminster were made out and 
Crowthee published in the present year, one headed " List of 
Beadnet. persons entitled to vote in the election of a member for 
the borough of Kidderminster, county of Worcester, in 
respect of property occupied within the said borough of 
Kidderminster," purporting to be signed by three persons 
describing themselves as " overseers of the borough of 
Kidderminster,' 9 and the other headed "List of persons 
entitled to vote in the election of a member for the 
borough of Kidderminster, in the county of Worcester, 
in respect of property occupied within the foreign of 
the parish of Kidderminster" purporting to be signed 
by three other persons describing themselves as " over- 
seers of the foreign of Kidderminster" The name of 
George Bradney was on the first-mentioned list. 

It was objected, on behalf of the said Alfred William 
Crowther, that the notices of objection (which were in 
all other respects good) were insufficient, inasmuch as 
the said George Bradney stated himself to be on " the 
list of persons entitled to vote in the election of a 
member for the borough of Kidderminster in respect of 
property occupied within the parish of Kidderminster" 
whereas he should have stated on which of the. said 
two lists of voters his name appeared. 

The Revising Barrister held that the notice of ob- 
jection was sufficient; and the said Alfred William 
Crowther having failed to prove a qualification, his 
name was expunged from the list of voters. 

Twelve other persons, whose names and qualifications 
were set out in* a schedule to the case, were also ob- 
jected to by the said George Bradney, and failing to 
prove their respective qualifications, the Revising Bar- 
rister expunged their names ; but the like objection to 
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the notice of objection in each of their cases existed, 1863. 
and was taken before the Revising Barrister, who gave Crowther 
the same decision thereon. The several parties objected bradney. 
to, having given notice that they were desirous to appeal 
from that decision, the Revising Barrister allowed their 
appeals, and declared that such appeals ought to be 
consolidated* 

If the Court should be of opinion that such notices of 
objection were insufficient, then the name of the said 
Alfred William Crowther, and also the names of the 
several other persons mentioned in the said schedule, 
were to be restored to the respective lists of voters from 
which the same had been expunged, and the register of 
voters was to be altered accordingly. 

But if the Court should be .of opinion that such 
notices of objection were sufficient, the register of voters 
was to remain unaltered. 

Karslake, Q. C. (Bourke with him), for the appellants. 
The ancient parish of Kidderminster consists really of 
three different parishes, viz., the borough of Kidder- 
minster, the foreign of Kidderminster and the hamlet 
of Lower Mitton, which is in another parliamentary 
borough. The point here arises, under sect. 17 of 6 & 7 
Vict. c. 18, upon the words of the notice of objection 
"in respect of property occupied in the parish of Kidder- 
minster." This description includes other places than 
those contained in the parliamentary borough. It is 
clearly an inaccurate description of the qualification. 
Property in the parish does not here necessarily give a 
qualification, because if it was in the hamlet of Mitton 
ij, would cpnfer no right to vote for the borough. 

[Byles, J. There must be two lists of occupiers.] 
VOL. i. h.p. » 
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1863. Yes; one for the borough and one for the foreign. 

Crowthee Section 13 requires that the overseers of every parish 
Bradnet. or township shall at the stated times prepare lists 

therein described of the persons entitled to vote in the 

election for the city or borough. 

[Keating, J. The heading of the lists given in 
form No. 3 of Schedule (B) f " List of persons entitled 

to vote for the city or borough of in respect of 

property occupied within the parish or township of 
— — ," shows what is necessary. 

Williams, J*. Your argument is, that the party ob- 
jected to ought only to be compelled to refer to one list 
to find the objector's description. But if there be two 
lists, and both are on one and the same church-door, 
we held recently, in Samuel v. Hitchmovgh («), Chat a 
notice describing the objector as b^ing upon the list, 
.without saying which, was good.] 

Yes; because there the objector did all which the 
statute in terms imposed on him. 

He referred to Edsworth v. Farrer (b) and the judg- 
ment of Maule, J. He also referred to Tudball v. 
Town Clerk of Bristol (c). 

The Revising Barrister makes no reference to section 
101, as to "curing inaccurate description of any person, 
place or thing," but simply holds the notice of objection 
sufficient. 

[Byles, J. You say there are no voters for the 
parish of Kidderminster, but only for the two di- 
visions.] 

(a) Kta. $ Gr. 522; 13 C. B. t (*) 1 Lutio. Reg. Cat. 517 s 4 

N. A 1. C. B. p. 9. 

(c) 1 Lutw. Reg. Cat. 7. 
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Just so. The objector says I vote for property in the 1863. 
parish, and does not go on to say in which division. Crowther 

V. 

Bradney. 
Webby for the respondents. Much of the argument 
for the appellants has proceeded on the assumption (hat 
these are three separate and distinct parishes or town- 
ships. It is submitted that they are one parish. 

[Byles, J. Can that be so ? Each has separate 
parish officers and distinct rates.] 

That is often the case with townships; but it does 
not appear in the case that there is more than one 
•parish church of Kidderminster,, It is argued on the 
other side that the qualification might be in Lower 
Mitton, but that is excluded by the notice stating that 
the objected is entitled to vote for the borough of Kid' 
derminster. The real question is, has the objector set 
out with reasonable accuracy the list upon which his 
name is to be found ? It is submitted that he has done 
so, and that this must be presumed in favour of the 
decision of the Revising Barrister. . It must be taken 
as a fact that there is but one parish church. 

[Erle, C. J. The words of section 23 require the 
notices to be affixed "to every church and public 
chapel" of every denomination. How can we presume . 
that there is only one church in the populous district 
referred to ?] 

It is submitted, that should be presumed since the 
contrary is not shown. 

Erle, C. J. There was a time when Courts of Law 
would not take judicial notice that Dublin was in 

f2 
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1863. Ireland (a); but it is certainly too late to ask us to 
Crowther assume what is contrary to our experience of populous 
Brad'ney. places, — an unanimity of worship in this district The 
presumption must be founded on our knowledge of 
what is usual, that there are many worshippers of many 
kinds who have churches and places of public worship 
within section 23. I do not think the description 
given by the objector is sufficiently precise to enable 
the persons objected to, to find his name in its proper 
list, without being subjected to the undue burden of 
having to search several lists in several places. 

The other Judges concurred. 

Decision reversed, without costs. 

(a) Kearney v. King, 2 B. fr Aid. 301. 
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1863. 



Garbutt, Appellant ; Trevor, Respondent. 

1863* 
Nov. 24. 

THE case was as follows: — At a Court held in Guis- In a manor, 
besides free- 

borough, on 5th October, 1863, before the Barrister hold, a custo- 
appointed to revise the list of voters for the North Riding exlstedrh^ving 
of Yorkshire, John Adamson was objected to. His characteristtcs 
name was thus entered on the list of voters for the J f ^Py^W, 

but no title 

township of Hinderwell : deed > record > 

• document or 

copy of court . 
roll. A yearly 
rent of a few 
shillings was 

The following facts were proved :- £££ a? 

1. The manor of Seaton, in the North Riding o/^ Dce ^ eln ' 
Yorh/hire, is co-extensive with the township of Hinder •• knownof notice 

■ to quit given 

tcetL The Marquis of Normanhy is the lord of the b y the lord » but 

* # m the tenant did 

manor. The township of Hinderwell contains the village not quit The 

claimant so 

of Hinderwell, the village of Staithes, and the village held a house of 
of Runswich; the inhabitants of all three villages are £iOa-year. 
engaged in fishing or other maritime pursuits. In the though unable 
village of Hinderwell are freeholders only of the said exactly \o what 
manor. In Staithes and Runswich all the houses and p^rtyUbnged", 
other tenements, hereinafter called " houses." are held h . eld tha * the 

7 ' claimant was 

under a customary tenure hereinafter described, which 8cised of " * 

T J * tenement of 

has there obtained for a long period without alteration, copyhold or 

° other tenure 

No evidence was produced of any other tenure having (except free- 

... nolo 1 )" for his 

at any time existed in Staithes or Runswich. own life of 

n t» «ii -»'•!•• i ■ sufficient 

2. Between the said houses and in their immediate value, and was 
neighbourhood are pieces of ground which are part of lifted to^vote*" 
the waste of the lord of the manor of Seaton. f £ mil. 4 

3. Every house in Staithes and Runswich is held by c * * d * 
a tenant on the court roll of the manor of Seaton, who 
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1863. pays a rent in respect of such bouse to the Marquis 

Garbutt of Normanby. 

Trevor, *• ^e houses are generally of small value, but a few 

are of the value of SOL per annum. The rent in each 
case is a very small or nominal sum, consisting of a few 
shillings annually, and is always much smaller than the 
annual letting value of the house. The rents on the 
various houses differ in amount, but the rent for each 
house has always continued the same in amount without 
alteration. 

5. No notice is given as to when and where the rent 
is payable, but by custom the rent is payable twice a 
year to the land agent of the Marquis of Normanby, at 
the place where and at the time when rent is payable 
by all tenants of the Marquis of Normanby in the manor 
of Seaton and elsewhere in the neighbourhood, namely, 
at a public house in Staithes called the White Horse, 
on the last Wednesday of May and the first Wednesday 
of December in each year. 

6. To each tenant of a house in Staithes or Runswich 
so paying rent a quittance is given in the following 
form :— 

"No. " Manor of Seaton." 

" Received the 28th day of May, 1863, of ^ 
X. Y., one shilling and sixpence, /or 
half-a-year's rent due to the Most Noble > 1 6 
the Marquis of Normanby at Lady Day 
last, by me; 

" Ai rear £ « John Kerr (Agent)." 

7. The rent is generally duly paid. One instance 
only is known of a notice to quit having been served on 
behalf of the Marquis of Normanby on a tenant in 
Staithes or Runswich, and in that case the tenant did 
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not quit No action of ejectment has ever been brought 1863. 

against any of the said tenants. Garbutt 

8. All repairs to any of the said houses are done by trrtor. 
the tenant of the same, and at his expense ; and if 

any of the said houses have become ruinous, it is built 
up by the tenant, and at his expense. 

9. Many of the said houses are let by the tenants 
from week to week or from month to month. 

10. Every tenant is rated to the poor and assessed 
to the property tax as owner of the house which he 
holds. 

1 1 • Tenants of the said houses have occasionally been m 

on the Register of Parliamentary Voters for the North 
Aiding of Yorkshire, their qualification being therein 
described as copyhold houses in Staithes or Runswick. 

12. The Court of the manor of Seaton is held annually 
in October or November. Before holding the Court, 
the steward of the manor issues a precept to the bailiff 
of the manor calling upon him to summon a jury to the 
Court about to be holden. The names of the jurors 
are chosen by the said bailiff and by the land agent of 
the Marquis of Normanhy out of the freeholders of the 
manor within the village of Hinderwell and the tenants 
of houses in Staithes and Runswick. . The steward of 
the manor presides in the Court, and the said land agent 
is always present. The list of suitors is called over and 
the jury are sworn. After other matters are disposed 
of, applications from persons desiring to be admitted 
tenants of houses in Staithes or Runswick are heard. 

13. The person A. JB., desiring to be admitted tenant 
in the room of the outgoing tenant C. D. t attends at 
the Court, having been generally, but not in every case, 
summoned for this purpose by the bailiff of the manor. 
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1863. C* D*> t ' ie outgoing tenant, frequently attends also. 
Garbutt ^* ^' ls t ' ien P resente ^ by the bailiff to the steward, 
who asks of him (but in no set form of words), " For 
what purpose do you come?" A. B. then replies (but 
without using any set form of words), " I seek to be 
admitted tenant of house No. 24 in room of C. D ," 
adding to the circumstance, " I have purchased the 
house of C. D." or " C D. is deceased, and has left 
me the house by will," or " C. D. has died intestate, 
leaving me his heir at law," or as the case may be. 

Sometimes the bailiff states the circumstances of the 
case, sometimes one of the jurors, and sometimes the 
outgoing tenant. 

The steward then always inquires of the land agent 
if there is any objection to the admission of A. B. y to 
which the land agent replies that there is no objection, 
or that there are arrears of rent due from the outgoing 
tenant, or as the case may be. The foreman of the 
jury is also generally asked if he knows any objection 
to the admission of A. B. In most cases no objection 
is raised by anyone ; but a case occasionally arises, 
in which all the circumstances, as well moral as legal, 
are inquired into; as, for instance, on the application of 
the heir at law to be admitted tenant in the room of his 
father, who has died intestate : the foreman, or one of 
the jury, may say that he, the said heir at law, has never 
done anything for his deceased father or his family, but 
that E. F. 9 the daughter of the deceased, supported her 
father during his last illness, and that she is better 
entitled than A. B. to be admitted tenant 

The steward, after hearing the whole discussion, 
decides, granting or refusing the application for admis- 
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sion according to bis judgment upon all the circum- 1863. 

stances, as well moral as legal, of the case. Garbutt 

14. If A. B. is a purchaser, his application to be »t E by 0E 
admitted tenant is almost always granted — so also if 

he claims under the will of the deceased tenant ; but 
in many instances, notwithstanding the devise of the 
property in question to the applicant has been admitted 
to have been in all points of form sufficient and without 
fraud, his application has been refused by the steward, 
and another person has been admitted by him as 
tenant. 

15. If A. 2?/s application is granted, the name of 
C. £>., the outgoing tenant, is struck out of the court 
roll by the pen of the steward, and the name of A. B. 
is inserted on the court roll in its alphabetical place 
among the names of tenants in Staithes or Runswick, 
as the case may be; A. B. then takes the oath of fealty, 
and pays to the steward a fee of eighteen pence. No 
fine is paid to the lord of the manor. 

16. A change of tenancy of houses in Staithes or 
Runswick often takes place between the holdings of 
the Manor Court. A. B., the person desiring to be 
admitted tenant, applies to the said land agent of the 
Marquis of Normanby y stating the circumstances of the 
case. The land agent usually requires a letter from the 
foreman of the jury of the Manor Court last held, to 
the effect that in the judgment of him, the foreman of 
the jury, the said A, B. is best entitled to be admitted 
tenant of the house in question. The land agent, at his 
discretion, gives or refuses to give A. B. a letter to the 
steward of the manor, assenting to A. B.'s application. 
As. a matter of fact, the land agent usually gives such 
letter; but he has occasionally refused to give the same, 
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1863. on the ground that the outgoing tenant was in arrears 

Gakbott °f rent - Upon receipt of the letter expressing the 

Trbt'ob. assent of the land agent to the admission of A. B. t but 

in no case without receipt of such letter, the steward of 

the manor endorses A. B.'s name upon the court roll 

for the time being, as in the following form : — 

" 1862, 7 Abraham Brown set in tenant for house 



}. 



Dec. 1 8. > No. 24, in room of Charles Davis." 

For every such admittance out of Court the incoming 
tenant pays to the steward a fee of five shillings, but no 
fine is paid to the lord of the manor. At the holding of 
the next Manor Court, the name of such incoming 
tenant is entered in its proper alphabetical place on the 
court roll among the tenants of Staithes or Runsuick, as 
the case may be. 

17. Every alienation or change of tenancy of any of 
the said houses in Staithes or Runswick is completed 
by admission of a new tenant in substitution for, or in 
addition to the former tenant on the court roll of the 
manor of Seaton, in the manner and on the conditions 
hereinbefore described. 

18. Subject to these conditions, if a tenant disposes 
of his estate in one of the said houses by sale or by 
pledging, or if he disposes of the same by will and dies, 
or if he dies intestate, the vendee, pledgee, devisee or 
heir at law, as the case may be, is admitted tenant on 
the court roll of the said manor, and enters upon the 
possession of the property. 

19. In selling or pledging such estate, no deeds or 
documents of any kind are used, nor is any copy of the 
court roll furnished to the incoming tenant. If a tenant 
sells, he usually does so by auction, and the auctioneer, 
or his agent, usually before selling asks of the land 
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agent of the Marquis of Normanly permission to sell, 1863. 
and in some cases undertakes to pay over part of the ga*mm 
purchase-money, when received by him, to the said' land xasvoB. 
agent to meet arrears of rent due from the outgoing 
tenant. The handbills announcing the sale of a house 
are usually headed " By permission of the most noble 
the Marquis of Normanby" and the house is therein 
described as "jthe property of the outgoing tenant." 
After the sale and purchase the vendee is admitted 
tenant in room of the vendor, either by act in Court or 
out of Court as hereinbefore described. 

If the tenant pledges his estate, the person lending 

the money is, subject to similar conditions, admitted 

tenant in his room or as co-tenant with him ; when the 

. money is repaid, the borrower is admitted sole tenant as 

before. 

A tenant disposing of his estate by will describes it 
as "bis interest in groundage property" in Staithes 
or Runswick, or " his groundage property," or " his 
groundage," or " bis frontage." On his death the per- 
son named in the will is, subject to the conditions here- 
inbefore described, admitted as tenant. 

If a tenant, being a feme sole, marries, the husband is 
admitted co-tenant with her, or tenant in her room. 

No instance is known of a tenant becoming bankrupt 
or insolvent and his assignees being admitted tenant in 
his room. 

In a very few cases one of the overseers of the poor 
of the township of Hindervtell has been admitted tenant 
on the court roll in the room of a tenant who has become 
chargeable as a pauper to the said township, and on the 
pauper tenant dying intestate, th$ overseer has continued 



Digitized by VjOOQIC 



1863. 

Gabbutt 
y. 

TftEYOR. 



MICHAELMAS TERM, 

on the court roll, notwithstanding the application of the 

heir-at-law of the deceased to be admitted tenant 
20. Herein follows an extract from the court roll of 

the manor of Seaton, for the year 1862, which was 

proved to correspond in form with all the previous court 

rolls of the said manor within memory. 

Manor of Seaton,YThe Court Leet with view of frank- 
to wit. J pledge and Court Baron of the 
Most Noble Constantine Henry Marquis of 
Normanby, lord of the said manor, held at 
the house of Johnson Ridley, situate at 
Staithes, within the said manor, on Thurs- 
day, the fourth day of December, 1862, before 
John JBuchannan, gentleman, steward, and the 
suitors of the said Court. 
The names of the jurors of the said Court, sworn to 

inquire and present as well for our sovereign lady the 

Queen as the lord of the said manor. 
Then follow the names of the foreman of the jury, the 

names of the twelve other jurors and the name of the 

sworn pinder. 



No. 


Name. 


Description 
of Property. • 


No. 


Name. 


Description 
of Property. 


1 




Freeholders, 






61 


Besswick, 


Backhouse 


J 




Owners of 








George 








lands and 
















tenements 






87 


Brown, Dwelling- 






within the 








William | house 






said Manor. 








1 
[Here follow other names 




1 RlJNSWICK. 








in alphabetical order. 




1 Tenants and 








with description of 




1 Resiants. 

1 








property."} 





HlNDERWELL. 

Freeholders. 
Adamson, Luke* 
[Here follow other names, but without description of property added.'] 
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Staithes. 1863. 

Tenants and Resianto. 



46 Adamson, Elisha, dwelling-house, app. Garbutt 

88 Abram, Thomas and Francis, dwelling-house, app. T * 

[Here follow other names in alphabetical order, with description of 
property.] 

21. On behalf of the said John Adamson it was 
proved, that the clear yearly value of the houses, in 
respect of which he claimed to vote, amounted to £10; 
that he had been admitted tenant of the said houses, 
and his name inscribed as such tenant in the court roll 
of the manor of Seaton, in the manner hereinbefore de- 
scribed ; that he had thereupon entered into actual pos- 
session of the said houses, and has ever since continued 
in actual possession of the said houses, or in receipt of 
the rents and profits of the same, his name also being 
continued as such tenant as aforesaid on the successive 
court rolls of the manor. 

It was admitted that he had during his tenancy regu- 
larly paid to the land agent of the Marquis of Nor- 
manby a fixed rent in respect of the said houses, and 
had received receipts for the same as hereinbefore de- 
scribed. 

22. A person claiming to vote for the riding in respect 
of copyhold houses in Staithes or Runsurick would there 
be commonly understood as claiming to vote in respect 
of houses held in the manner hereinbefore described. 

23. On behalf of the objector it was contended, that 
the voter was a mere tenant at will of the lord of the 
manor, and that he was not seised at law or in equity of 
houses of copyhold or any other tenure whatever, for his 
own life, or for any larger estate. 

24. The Revising Barrister held, that the said John 
Adamson was seised in law or equity of houses of copy- 
hold or other tenure, not freehold, for his own life, or for a 
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1863. larger estate, and accordingly allowed his name to stand 
Garbutt on tne I' 8 * °f voters signed by the Revising Barrister; 
Tasvo*. fi ubject to the opinion of this Courts 

25. The claims of seventeen other voters, whose names 
and qualifications were, together with the name and 
qualification of the said John Adamson, set out in the 
schedule annexed to the case, depended on the like facts 
and findings, and were decided by the Revising Barris- 
ter in the same manner and on the same point of law as 
the case of John Adamson. 

The Revising Barrister accordingly allowed the said 
eighteen names to stand on the list, subject to the 
opinion of the Court; and he ordered the appeals to be 
consolidated, and duly named Thomas Garbutt to be 
the appellant, and Thomas Tudor Trevor to be the re- 
spondent. If the Court is of opinion that, in the cir- 
cumstances stated, John Adamson was not seised at law 
or in equity of houses of copyhold or any other tenure 
whatever (except freehold) for his own life, or for any 
larger estate, the eighteen names .contained in the 
schedule annexed to this case are to be struck out of 
the list of voters for the township of Hinderwell; other- 
wise the said names are to be retained. 

T. E. Chitty for appellant. This question arises 
under 2 Will. 4, c. 45, s. 19. " That every .... 
person . . • . who shall be seised at law or in 
equity of any lands or tenements of copyhold or any 
other tenure whatever, except freehold, for his own life, 
or for the life of another," &c. The respondent claims 
under the section as copyholder, but he is not a copy- 
holder, for he does not hold by copy of court roll. A 
record of title is necessary to constitute a copyholder* 
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There is none bere. The Revising Barrister has mis- 1863. 
taken a mere call-roll of suitors of a Court Leet and the gabsutt 
list of residents in the manor for titular court rolls, and an Trevor. 
ordinary receipt for rent for an acquittance. The alleged 
customs of the tenure are void for uncertainty. There 
are none of the essential attributes of copyhold property. 
No surrender, no grant, no heriots, fines, escheats, for- 
feitures or rights of common. The respondents are 
mere squatters who have become tenants from year to 
year by payment of a nominal rent, reserved in order 
to protect the freehold. 

[Byles, J. Are not the words "any other tenure," 
&c, sufficient to include such a property ?] 

Submit that only copyhold tenure is meant Free- 
hold property is provided for by other sections of this 
and the other Acts. There is now no " other tenure" 
besides copyhold and freehold, Cokes Complete Copy- 
holder (a); and by J 2 Car. 2, c. 24, ss. 1, 5, all base 
tenures were converted into freehold, save and except 
(s. 7) " tenure by copy of court roll." 

Before that statute, base tenures existed in which the 
holding was not by copy of court roll, as " tenant per It 
verge" (6). " And this tenure, which is now at this day 
called copy-tenants, or copyholders or tenants by copy, 
is but a new-found term, for of ancient time they were 
called tenants in villenage, or of base tenure, and that 
appeareth by the ancient tenures that those who held by 
the rod, or in base tenure, or by copy of court roll, were 
then called and named tenants that hold in villenage, 

(a) Pagee 14, 58, 66. . 78, 80 and 81 ; Fitx. N. Brev. 

(6) Co. LUU 58a and 61a, sects. p. 12, C. 
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1863. for tenants by copy of court roll are not specified or 
Garbutt named by such name, but yet they were called tenants 
Trevor. i° villenage or of base tenure." 

There are three sorts of copyholders. 

1. The ordinary, holding by copy of court roll at the 
will of the lord, 

2. Some are customary freeholders, holding by copy 
of court roll, but not at the will of the lord (a). 

3. Tenants in ancient demesne* That is a tenure 
only proveable by Domesday Book (J). The copy of 
that book published by order of Parliament (c) has 
been searched, and these lands are not entered there as 
ancient demesne. 

[Mellish intimated he should not say the lands were 
held in ancient demesne.] 

It is not " terra regis" in Domesday, but it is men- 
tioned as the property of a subject, a baron ; nor is 
the land customary freehold of the copyhold or base 
kind. " The evidences of title are to be found, as in 
pure or common copyhold, upon the court rolls, and 
the entries declare the holding to be at the will of the 
lord"(rf). Some customary tenants are freeholders: 
Passing ham v. Pitty(e). Suppose the respondent to 
be such, his claim here as copyholder is bad. 

2ndly. What is holding by copy of court roll ? 

The authorities (/) show that to be such tenant the 

(a) 1 Wm$. Sound. 349. Copyholds, 3rd edit p. 43 ; Fin. 

(b) Fitz. N. B. 16, D. Abr. titt. " Copyhold," "Grant," 

(c) Vol. 1, p. 3226, County 2nd edit vol. 6, p. 24; Kitckin on 
Euruiscyre {Yorkshire). Courts, 2nd edit. p. 168 ; Bullet's 

(d) 1 Steph. Comm. 217, 3rd ed. Nisi Prius, 247 ; Littleton, sect. 15 ; 

(e) Keane $ Gr. 26; 17 C. B. Kite f Queinton' s Case, 4 Rep. 25a ; 
299. Cruise, Dig. vol. 1, pp. 261, 266, 

(/) Coke's Complete Copyholder, 4th edit.; Sugd. Fen. % Pur. 14th 
66, 98, 99 ; Co. Litt. 58a ; Walkings edit. p. 432. 
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respondent must prove his title enrolled on the rolls of 1863. 
a Court Baron, whereas the only roll in which his name garbutt 
appears is a call-roll of a Court Leet. One of the tmvor. 
objects for which that Court was held was to certify the 
king, by the view of the steward, how many people 
were in the leet (a). Accordingly, at the opening of the 
Court, the steward called out from a muster roll the 
names of all the tenants and residents in the leet, 
putting " app." against the names of those who appeared 
and "ess." against those who were excused from ap- 
pearing^). Hence the words "app." and "ess." in 
the extract set forth in the case, and the entry of the 
respondent's name under the head of "tenants and 
resiants." In a titular roll the nature of the holding is 
invariably set forth. 

Mellisky Q. C, for the respondent. The chief dif- 
ficulty here is to decide what construction should be put 
on the facts found. It must be admitted the usages 
here cannot be accounted for under any rules of law. 
The question is, do the parties hold under some base 
tenure, or as tenants from year to year, or at will ? The 
argument on the other side admits that in the customs 
and matters detailed by the Revisor there is great re- 
semblance to those attaching to copyholds, but no 
doubt others inconsistent with that view are pointed 
out Now assuming there are anomalies, is it not more 
probable those originated in some neglect of forms of 
law than that these persons are mere squatters ? Several * 
facts here are inconsistent with tenancy at will. 

(a) KUchin on Courts, ?. 6. 66; Com. Dig. "Copyhold" (R. 

(6) KUch. Court Leet, 11, 12, 19, 10) j Jfatkin's Cop. pp. 31, 32. 

VOL. X. h.p. a 
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.1863. Where there are copyhold tenures for life, there may 

Gaebvtt kgfrl'y be certain limited powers giving it to the copy- 
TftEvoK. h°'der for life, he nominating his successor (a). Copy- 
holds for life are rare now, but there may be limited 
ones (6) as to surrenders ; " and in strictness copyholds 
for lives are not the subject of surrender, Ac." 

It is found in the case that the bouses are held 
" under a customary tenure," and that " there was no 
evidence of any other tenure having at any time 
existed/' 

He went through the paragraphs of the case, arguing 
that there were stipulations inconsistent with a tenancy 
at will. 

[Williams, J. A tenancy at will terminates with 
the death of the tenant or of the landlord.] 

[Chitty intimated that he relied upon the facts, as 
showing a tenancy from year to year, and not one at 

will.] 

The (acts are quite as inconsistent with tenancy from 
year to year. 

The tenants are summoned moreover to serve on the 
jury. They, on admission, take the oath of fealty. 

He was stopped by the Court 

C kitty, in reply. The argument on the other *ide 
goes to show that this is * customary freehold. But, 
if so, since it is not by court roll, it must be a freehold, 
and then the case is not within the section relied on,: 
the 19th section of 2 Will 4, c. 45, for that expressly 

(a) 1 Scriven, Cop. (4th edit. (fr) Pages 122, 153. 

43) 3rd edit. 28. 
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excludes freeholds, and the respondent, having claimed 1863. 

as a copyholder, his name cannot be retained on the g arbott 

list if he appears to be a freeholder (see 6 Vict. c. 18, _, T - 

s. 40). The Act of Car. 2 having destroyed all base 

tenures but that by court roll, there are none to which 

the words " any other tenure whatever except freehold" 

can apply. These persons must be freeholders if they 

are customary freeholders. As to fealty that was done 

by tenants for years (a), and the oath of fealty was 

taken at the Court Leet; whether in the particular case 

of the respondent it was done or not does hot appear. 

Erlb, C. J. I think that the Revising Barrister was 
right. I should on the same evidence have come to the 
same conclusion, not because I can discover, according 
to the doctrines of the law, exactly to what description 
of tenure this estate belongs. I can only ascertain by 
exhaustive process what it is not, and then have recourse 
to the general words of the section we are considering. 
Is it freehold ? It has incidents not consistent with 
freehold. Neither is it a tenancy at will or a mere 
u squatter's" interest. It is not subject to notice to quit, 
and is a permanent interest enjoyed at least for life 
by those who hold it. The persons holding after this 
fashion have so held for generations. If the history 
of England be looked into, it will be found that copy- 
holders were at one time mere tenants at the will of 
the lord. Their estate at length grew into permanent 
interests varying in many manors, in some of which 
there are customs similar to these. No one can say when 
this happened, but copyholders now enjoy a definite 

(a) Kitch. Courts, 263, 264; Co. Cop. 19. 
G2 
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1863. estate of permanent duration. Some of the customs 
Garbutt Btate d in this case are inconsistent with the rules by 
Trsvor, which copyholds are governed. But taking together 
the whole of the facts found by the Revising Barrister 
concerning these persons, it would seem that their right 
to or estate in the land is a permanent one, at least for 
life, and that it is not freehold. Then the statute enacts, 
" that every male person seised at law or in equity of 
any lands or tenements of copyhold, or any other tenure 
whatever, except freehold,*' of a certain value, shall be 
entitled to vote. This clearly includes any tenure of 
whatever description, except freehold ; and as there is 
an estate here, it must be held on a tenure of some 
description. I therefore think that the persons who 
have this estate have a qualification to vote. 

Williams, J. I am of the same opinion. There is 
a great deal of learning in the books on the subject of 
copyholds, from the passage in Co. Litt. 68 4, to the 
case of Doe d. Edmunds v. Llewellin (a). With regard 
to these curious tenures instances of the kind are 
not rare in the north of England. They are sometimes 
known by the name of customary freehold, sometimes 
by the name of tenant right There has been much 
controversy whether they are copyhold or freehold. It 
is immaterial here whether they are freehold or copy- 
hold, since the annual value is found to be above £10. 
But the use of the word " tenure" in the Act clearly 
points to such estates as were copyhold or in the nature 
of copyhold. Any tenure which is copyhold, or is of 
any other kind except freehold, is equally within the 

(a) 2 Cr., M. 4 R, 503. 
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words of this section. The whole question is, was the 1863. 

Revising Barrister right in holding that the words of garbutt 

the Act applied to a tenancy of this description ? It is Trevor. 

true that there are in the history of the enjoyment of 

these tenements many circumstances difficult to reconcile 

with any tenure at all, and which are rather to be referred 

to an encroachment on the waste. But we should bear 

in mind, that these circumstances were created by a 

lord dealing with people who were quite unable to resist 

him. This might lead the lord or his steward seeking 

to secure profit from the land to do lawless acts and 

impose conditions unauthorized by the law oil those who 

occupied these tenements, against which the tenants 

would find it difficult to resist. 

I therefore think that there were materials on which 
the Revising Barrister might fairly come to the con- 
clusion at which he arrived. 

Btlbs, J. I concur. If the Revising Barrister had 
not found that these were of copyhold or other tenure 
not freehold, I should have thought that the legal estate 
here was in the lord. These are not tenants at will, nor 
for life. Looking at the various incidents to these 
estates, the question is, whether they are copyhold or 
of some other tenure not freehold. We should not de- 
cide against the Revising Barrister unless we could see 
clearly that they were not within the description of those 
words. It would be hard to say what the tenure is. 
It is not found that it is a legal copyhold ; the words 
are " I hold that John Adamson was. seised in law or 
equity of houses of copyhold or other tenure not free- 
hold." I cannot say that the Revising Barrister was 
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1863* wrong in holding that the tenure, whatever it was/ was 
GARButt within the words of the section. 



V* 

TREVOftr 



Keating, J* I am of the same opinion. The facta 
are peculiar* Though in strictness this estate is not 
copyhold, there are certain incidents to it sufficient to 
bring it within the words of the Act of Parliament, 
" copyhold or any other tenure whatever, except free- 
hold." 

Decision affirmed. 
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IN THB 

COURT OF COMMON PLEAS 

UNDER THB STAT. 6 VICT. c. 18, 
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MICHAELMAS TERM, 

nr TBI 
TWENTY-EIGHTH YEAR OP QUEEN VICTORIA. 



Oram, Appellant ; Cole, Respondent 



1864. 



Nov. 18. 

AT a Court held for the revision of the lists of T h e pariah of 
voters for the borough of Devonport, Edward pariBh^ 1 tho 
William Cole objected to the name of John Adams j£s*2*£ 
being retained upon the list of voters for the said J ute the m ^ 

° r borough of D. 

borough. 'Each parish 

has its sepa- 

The notices of objection were duly served both upon rate parish 
the overseers and the voter, and were in the following separate lists 

- of voters are 

torm : — ma d e out> and 

« To Mr. John Adams,- K *£ 

" 33, Union Street, East Stonehonse, 8hi ? j? ««* 

* parish respec- 

" I hereby give you notice that I object to your tivel y- in a 

" ° " notice of 

objection the 
objector described himself as "on the list of voters for the borough of D. and town- 
ship of E.S." Held, good. 

VOL. I. H.P. H 
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1864. name being retained on the list of persons entitled to 

vote in the election of members for the borough of 

T . Devonport and township of East Stonehouse. 



CoLl. 



" Dated this 24th day of August, 1864 :— Edward 
William Cole, of 69, Dumford Street, on the 
list of voters for the borough of Devonport and 
township of East Stonehouse." 

" It was objected to these notices that it did not ap- 
pear from them on what list the objectors name was to 
be found, and, moreover, that there was in fact no such 
list as that described in the notice of objection. The 
borough of Devonport consists of the parish of Stoke 
Damerel and the parish or township of East Stonehouse* 
Each of these parishes has distinct churchwardens and 
overseers, distinct places of worship, and separate lists of 
voters are stuck up at the several places of worship by 
the respective overseers and churchwardens of each 
' parish or township. The list stuck up by the church- 
wardens and overseers of Stoke Damerel is headed : — 
" List of persons entitled to vote for the borough of 
Devonport, in respect of property occupied within the 
parish of Stoke DamereL" 

The list stuck up by the churchwardens and over- 
seers for the parish or township of East Stonehouse is 
headed : — " List of persons entitled to vote for the 
borough of Devonport in respect of property occupied 
within the township of East Stonehouse" 

On this list the name of the said Edward William 
Cole appeared with the place of residence as stated in 
the notice of objection. 

There is no other Dumford Street in the borough of 
Devonport than the Dumford Street in which the said 
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Edward TjTiZfo'am Cole lives, and that is within the town- 1864. 
ship of East Stonehouse. 

Thirty-nine other voters whose names were on the 
list tf ere also objected to, and the notices of objection 
in each case were in precisely the same words. 

The Revising Barrister held the notices of objection 
good, and all the names of the voters objected to were 
expunged from the register. 

The appeals were consolidated. 

If the Court should be of opinion that such notices 
of objection were insufficient, then the name of the said 
John Adams, and also the names of the other persons 
mentioned in the schedule annexed to the case, were 
to be restored to the list of voters from which the same 
had been expunged, and the register of voters was to 
be altered accordingly. 

Karslake, Q. C. (Lopes with him), for the appellant 
The description of the objector is insufficient He 
describes himself as being on a list which has no ex- 
istence. Schedule B. No. 10, of the Statute 6 & 
7 Vict. c. 18, is not to be literally followed: at 
least, if it be, that is not enough. He read also 
No. 11. It is not sufficient that the form in the 
schedule is followed. That must sometimes be de- 
viated from, as where there are two parishes. 

Edsworth v. Farrer (a), is in point. There the register 
of the borough of L. comprised four distinct and separate 
lists, and a notice of objection, in which the objector only 
described himself as " R. F. on the list of voters for the 
borough of L." was held insufficient 

(a) 1 Lutw. Reg. Oai. 517, S. C, i C. B. 9. 
H 2 
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1864. Wilde, C. J., there says, " We may collect from that 

" that the Legislature intended that reference should 

Oram ° 

y. be made to the particular list upon which the name of 

** — • 

the objector is to be found." And Maule, J., in the 
same case, cites TudbaJl v. The Town-Clerk of Bristol (a), 
and says, " The opinion of Tindal, C. J., there expressed 
would be inapplicable, unless the statute did, in the 
judgment of the Court, require the objector, if on the 
list of freemen, to state so/' 

Crowther v. Bradney (6), is to the same effect The 
Court decided that if an objector's name be on one of 
two lists for a borough, the notice must specify which — 
the trouble is not to be put on the voter objected to. 

Applying the principles of those decisions here, this 
notice is clearly bad: the objector describes a non- 
existing list There is not a sufficient compliance with 
the act of Parliament. 

Montague Smith, Q. C. (PhUbrick with him), for the 
respondent, was not called on. 

Eblb, C. J. I think the Revising Barrister was right 
The objector has described the list unambiguously; 
and the party objected to can Bee if this is a mere 
sham objector, or if the notice proceeds from one who 
has a right to object It appears from the form given 
in Schedule B. to the 6 Vict. c. 18 (No. 10), that in the 
notice of objection to be delivered to the overseers, the 
place of abode of the objector must be stated, and also 
the list of voters in which the name of the objector 
appears ; and it is added in a note, that if there is 

(a) 1 LvJto. Reg. Cos. 7; 7 Scott, (6) Ante, p. 68, S. C. ; 15 C. B., 
N. JR. 486. N. S. 536. 
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Keating, J., concurred. 



Decision affirmed (a). 



(a) See Oadsby v. Warburton, Ashley, %b. S07. 
1 Lutw. Beg. Cos. 136; Barton v. 



Oram 

v. 
Cole. 
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more than one list of voters, the notice of objection 1864. 
should specify the list to which the objection refers. 
The Court has held that if there be more than one list 
of voters, the objector must specify on which list his 
name appears, so as to give the person objected to the 
power of seeing he has a real objector. In this case it 
appears that there are two parishes in the borough of 
Devonport — viz,, Stoke Damerel and East Storehouse, 
each having distinct churchwardens and overseers, and 
separate lists of voters, one for the parish of Stoke 
Damerd, and the other for the parish or township of 
East Stonehouse. Has the objector here complied with 
the statutory requirement ? The notice in this case de- 
scribes the objector as " of 69, Durnford Street, on the 
list of voters for the borough of Devonport, and town- 
ship of East Stonehouse.* I think it would be a per- 
version of. the plain meaning of this notice if we held 
it bad. It seems to me sufficiently to guide a person 
*o the list intended — namely, the list of those voters 
for the borough of Devonport who reside in the town- 
ship of East Stonehouse. I can hardly see how the 
objector could be more explicit or more accurate. 

Byles, J. It seems to me the more it is argued 
there is no list for the borough of Devonport, the more 
conclusively it is shown this notice is free from all 
objection. 
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1864. 



Nov. 18. 



Blain, Appellant ; The Overseers of 
Pilkington, Respondents. 



mon Pleas at Westminster from a decision of one 
of the Revising Barristers appointed to revise the lists 



S?bJS!£- W T HIS was an VP 6 * 1 to Her Ma J est y' s Court of Com 

ten are ap- ~" " 

pointed to 

revise the 

same lists, and ^ 

one hears, and of parliamentary voters for the southern division of 

catesona J par- Lancashire, upon certain points of law arising out of 

ticular case, 
it is not com- 
petent to 
another to 
re-hear the 



Two bar- 
risters were 
jointly ap- 
pointed to 
revise for the 
county of L. 
At a Court 
held by one 
barrister, a 
claimant was 
duly objected 
to; and not 
being present 
his name was 
expunged 
from the list. 
The Court was 
adjourned, 
and on a sub- 
sequent day 
the revision of 
the same list 
was continued 
before the 
other barris- 
ter. The 



the following facts. 

At a Court held by adjournment in Bury on the 13th 
of October, 1864, before the barrister appointed to re- 
vise the lists of voters in the election of members of 
parliament for the southern division of Lan6ashire y the 
Rev. Thomas Cdrser, incumbent of Stand, in the town- 
ship of Pttkington, applied to have his name restored 
to the list for that township. 

The name had been removed in due course by one of 
the revising barristers (a) for the same division of the 
County, at the previous sitting of the Court, in conse- 



(a) Though not stated in the 
case, the fact was, that only one 
Revising Barrister had been in the 
first instance appointed to revise 
the list ; but, owing to the number 
of claims, it became manifest that 
he could not finish the business 
within the prescribed time. In 



consequence, the Lord Chief Jus- 
tice, who had been judge of the 
preceding assize, under the power 
given by sect. 29 of 6 Vic c 18, 
appointed another Barrister, be- 
fore whom the point reserved 



claimant 

came, and gave a reasonable excuse for his absence; and, at his instance, the second 

Revising Barrister re-heard the case, and restored the name. 

Held, the decision was erroneous ; for on the first occasion there had been a proceed- 
ing in for o contenlioso, fully heard and finally determined ; besides which there was no 
evidence that the objector was present, ready with his proofs, on the second hearing. 
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quence of its having been duly objected to, and of the 1864. 
absence of the applicant or any one on his behalf, 
when the name in its order was called. At the time in 



Blah 
v. 

question, the applicant had been in attendance on his Oybbkusov 

bishop in performance of his duties as Rural Dean of PxLMHOTOir - 

Bury ; but with due precaution he had provided a fit 

and proper person to attend the Revising Barristers' 

Court on his behalf, and support his right to remain 

on the register. 

Upon this application being made objection was 
taken that the Revising Barrister had no power to 
entertain it 

But he was of opinion (a) : — 

First, that although the list in question had been 
gone through and been duly initialed and signed by his 
colleague, yet as it was then in his hands, his power to 
do in open Court all things proper for perfecting the 
list in accordance with the intention and purpose of 
the statutes in that case provided still remained. 

Secondly, that the marks of erasure upon the name 
and qualification of the applicant in the list, accom- 
panied by the initials of his colleague in the margin 
were to him sufficient evidence that a valid notice of 
objection in this particular instance had been duly 
proved in open Court, and that it was competent for 
him without further proof of such notice to investigate 
the right of the applicant to be upon the register. 

Thirdly, that such investigation after being initiated 

(a) The foundation of the learned the Act having been performed, 
Reviser's decision appears to have it was his duty to decide the mat- 
been, that the proceedings before ter on public grounds, without re- 
him were not in the nature of a gard to the presence or absence of 
suit inter partes; and, there being the objector, 
proof of all matters required by 
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1864. by proof of such notice was a proceeding in the hands 

""* of the Revising Banister solely, and was not invali- 

v. dated by the absence of the objector, or his agent, or if 

The 

Overseers or present, by any refusal on their part to assist 
lkkotoh. B e i n g further of opinion that the applicant through 
no default in him had been removed from the register, 
the Revising Barrister in the exercise of his discretion 
entertained the application, and upon investigation of 
the claimant's right, being satisfied that he was entitled 
to be on the register, restored his name. 

If the Court should be of opinion that the said Bar- 
rister had not power so to do, the name was to be 
erased. 

Keane y Q. C, for the appellant What has been done 
by the said Revising Barrister was without juris- 
diction. 

The authority of a revisor is purely statutory : ss. 32 
& 33 of 6 Vict. c. 1 8, give him his powers and the manner 
of executing them. When the second revisor came to 
this book the name was erased : this of necessity had 
been done in open Court It is true his colleague had 
left the list unfinished, but part was perfected. He 
here read sect 41 of the Act Suppose a case requiring 
it was made out, the Barrister had power to adjourn the 
hearing. The list must be revised in open Court, the 
Act is judicial ; the functions judicial ; and the ordi- 
nary rules of administering justice must prevail. 

[Byles, J. The objector was doubtless present at 
the last decision ?] 

Tes : but it is one thing for the objector to be pre- 
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sent, and another to be present with his evidence. 1864. 
What was done was in effect this, the Assistant Re- 
vising Barrister constituted himself a Court of Appeal v . 

from the first Here the strict requirements of sect 41 Ovmsmbsof 
had been gone through even to the initialing in open 
Court and signing of the pages. 

There is a prevalent idea — almost a superstition 
among revising barristers — that the. moment the list is 
signed, that moment all further jurisdiction in him 
has ceased. 

In answer to a question from the Court he gave the 
account of the second appointment of a revisor, which 
appears in the note at the commencement of this 
Report He added, the second revisor had relied on the 
words of sect 29 of 6 Vict. c. 18, " and such barrister so 
subsequently appointed shall have the same powers, 
&c. as if originally appointed, &&" 

[Erie, C.J. Till the lists are delivered to the Town 
Clerk the Barrister may correct any clerical error: 
aliter as to an appeal, alitor as to arre-hearing from a col- 
league's decision, aliter as to any matter of substance, 
or other than a mere slip or error.] 

No counsel appeared to argue for the respondent 

Eblb, C.J. I very much wish I could have sup- 
ported the Revising Barrister in this case ; but I feel 
compelled to come to the conclusion that he was in 
error. Two barristers were appointed to revise the 
list of voters for the southern division of the county of 
Lancaster ; and, at a court held by one of them, a 
question as wraised between a person whose name ap- 
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1864. peared upon the list of voters, and one who had duly 

— given a notice of objection to his name being retained 

y . therein. It was, in my opinion, a trial inforo conten- 

Ovimbmso* ** M0 * ^ e objector was there to sustain his objection ; 
PiiuMTo*. t h e y ter was not there to support his right to be upon 
the register. The Revising Barrister disposed of the 
question against the voter, expunging the name from 
the list, and placing his initials against the expunged 
name. On a subsequent day, as I read the case, the 
claimant came before the other Revising Barrister, and 
satisfied him that his absence on the former occasion 
was justifiable, and prayed a re-hearing. The last- 
mentioned Revising Barrister thought fit to accede to 
the application, and eventually he restored the name 
of the voter to the list. Now, the ground upon which 
I hold that this was an erroneous proceeding is, that it 
does not appear to me that the objector could be said 
to be there and ready to be heard on the re-opening of 
of the case (if, indeed, such could be). At the very 
least, he ought to have had notice of the re-hearing, so 
that he might attend to support his objection. Here 
there had been really a decision inforo contention), 
which it was sought to re-open in the absence of one of 
the litigant parties. Some reliance seems to have been 
placed upon the power of amendment When a proper 
occasion arises I shall express my opinion upon it I 
should be to the last degree desirous of supporting the 
power of all tribunals to correct any error, in point of 
form, in its own proceedings ; but I cannot but see that 
there is a material distinction between amendments 
which are made whilst a proceeding is pending and 
amendments which are made after a matter has been 
heard and fully determined ; and I much doubt the 
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power of a revising barrister to do that which, in effect, 1864. 

amounts to granting a new trial. But I think that 

where two revising barristers are appointed, with power r. 

to act jointly and severally, and one of them has heard ovmsmm of 
and finally decided as to the validity of a claim or PlLm01021 - 
objection, the other has no right or authority to re- 
open the matter and hear the case over again. In 
the present instance I am clearly of opinion that, as it 
does not appear that the objector was present with his 
proofs on the second occasion, we ought to hold that 
the decision first come to was conclusive, and that the 
reversal of that decision was unwarranted. For this 
reason I think the appeal must be allowed. 

Bylbs and Keating, J. J., concurred. 

Decision reversed. 



Gaydon, Appellant ; Bencraft, Respondent. 

Nov. is. 

AT a Court held before the Revising Barrister for the it was in- 
tended bv 

borough of Barnstaple, T. J. P\Tucker duly objected wet. 82 of the 
to the name of William Sawders being retained on the to^dwue' 
list of freemen entitled to vote for the said borough. ^"fire* 
The facts proved were as follows :— *ln\^rt of 

birth or servi- 
tude." A. 
and B. were elected freemen of a borough. Both were sons and grandsons of freemen ; 
but their fathers had not, by reason of their being under age, been elected freemen 
until after the date mentioned in sect 82. Held, A. and B, were entitled to be regis- 
tered as being freemen, whose right was "originally derived from or through some 
person who was a freeman," vix. t the grandfather of each. 
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186*. In the borough of Barnstaple there is a body of free- 

men. The eons of these freemen are entitled, on prov- 

v* 011 ing their fathers' marriage, and that they were born of 
Bihceaw. ^j marriage and that they have attained the age of 
twenty-one years, to be admitted as freemen of this bo- 
rough, but they can claim from or through no other rela- 
tive than their father, and in no other way than that 
described. The said William Saunders was duly admitted 
as a freeman (by right of birth from his father) of the 
said borough, on the 31st July, 1856. His father was 
admitted, also by right of birth, on the 2nd of May, 
1831, having only come of age on the 4th of April 
in that year. The grandfather was admitted, by right 
of birth, on the 14th October, 1810. 

On this state of facts it was contended on the 
part of the objector that, as the said William Saunders 
derived his right to be admitted as a freeman of 
the said borough through his father, from, and 
through whom alone he could claim, and as it was 
necessary by the 32nd section of the Reform Act 
that the father, to give him the right claimed (viz. 
to be on the list of freeman voting for the borough) 
should have been admitted a freeman, or have been 
entitled to be admitted as a freeman previously to 
the 1st day of March, 1831 ; and that as his father 
was not admitted till the 1st day of May, 1831, nor 
entitled to be admitted till he came of age, on the 4th 
day of April in that year, his right to be placed on the 
list of freemen voting for that borough could not be 
sustained. 

On the other side it was contended in support of the 
vote, that although the father could not have been 
admitted as a freeman till he came of age, he had 
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an inchoate right to be so admitted previously to the 1864. 
1st day of March, 1831, which was perfected on his 
coming of age ; and that this was sufficient to satisfy 
the provisoes of the 32nd sect, of the Reform Act, and 
to sustain the vote. 

The Revising Barrister held that the said William 
Saunders originally derived his right from or through 
his father, and that there was no one from or through 
whom he thus derived his right, who was a freeman or 
entitled to be a freeman previously to the 1st day of 
March, 1831, and that the vote could not be sustained ; 
and the Revising Barrister stmck his name out of the 
list 

There was a similar case of a claimant, John Gaydon, 
which depended on the following facts : — 

Gaydon is a freeman of the borough of Barnstaple, 
and was admitted to his freedom by birth on the 29th 
of June, 1863. It was proved that he was the son of 
George Tyte Gaydon, who was entitled by birth to his 
freedom, but was not of age — viz. twenty-one — to take 
up his freedom until after the 1st of March, 1831, and 
was not admitted to his freedom until the 31st of July, 
1837. But it was proved that the said G. T. Gaydon, 
the father of the claimant, was the son of John Gaydon, 
who was on the roll of freemen, and admitted to his 
freedom on the 27th of M ay, 1796; and it was contended 
for the claimant, John Gaydon, that he being a free- 
man by birth, claimed through his father, G. T. Gaydon, 
by birth ; and that his right was originally derived 
from or through his father, who was a burgess or free- 
man on the roll of freemen at and prior to the 1st of 
March, 1831. 

The Revising Barrister, however, held, that, as the 
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1864. fathers of the claimants were not actually admitted to 
their freedom until after the 1st of March, 1831, they 
t. were not entitled to be on the register, and rejected 

their claim. If he was wrong, the names were to be 
restored. 

W. H. Cooke, Q. C. (Bourke with him), for the ap- 
pellant. The question is, whether these rights were 
preserved for ever. 

The Reform Act, by sect. 32, provides for the per- 
petuation of the rights of freeholders to vote, even 
though the boundary be extended. Although the 
Legislature shows the desire for uniformity, yet it pre- 
serves exceptional classes of voters. 

So in this sect 32. Before the passing of the Act, it 
is well known that it was possible to obtain the right 
of voting as a freeman by gift, purchase, marriage, fee. 
It was desired to put an end to the corruption conse- 
quent on that state of things. Historically, the day 
mentioned was the day on which the Reform Bill was 
first brought before the House of Commons ; and 
although that was thrown out, and a second Statute 
introduced, yet the Legislature thought it right to in- 
sert that as the date, the 1st of March. If the section 
stopped at the first proviso, the vote of every freeman 
in respect of birth or servitude is preserved. 

The second proviso has been construed by the Re- 
vising Barrister thus. " From or through/' he holds 
refers to the father ; but " from," may mean whence 
the line of derivation commences. 

Oak v. Chubb (a), is strongly for the appellant 

That was a case where voting was vested only in 

(a) 4 C. B. 41; S. C. I Lvtw. Beg. Cat. 544. 
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"capital" burgesses. There were three lower classes 1864. 
of burgesses — the second " assistant/' the third "land- ~" 

holders/' and the fourth " free " To the fourth admis- _ ▼. 
sion took place by birth, thence to the third by 
seniority, and into the first and second by eleotion 
from the second and third Prior to March. 1st, 1831, 
a man had been admitted to the fourth in respect of 
birth, and was, in 1834, elected a capital burgess. The 
Court thought him within this proviso, inasmuch it 
was by reason of his birth that he became eligible. If 
the second proviso had not been inserted, honorary 
freemen made since the date in question would have 
no vote ; yet their sons would. 

In Hudson on the Irish Reform Act, in which the 
latter proviso is omitted, he argues on the singularity 
of a son having a vote through the father, where the 
latter had none. 

[Keating, J. You argue that the object of the sec- 
tion was to prohibit the derivation of franchise by 
birth from one whose own qualification was originated 
after the date mentioned ?] Yes, it is notorious, cor- 
porations had the power and did appoint many free- 
men on the eve of elections. Maule, «T. (a). " The 
intention of the 32nd section was to preserve certain 
vested rights, but at the same time to prevent corpo- 
rations making a number of voters who might swamp 
the whole constituency." 

He referred to two small works by Cockburn, C. J., 
when at the bar, published in 1832 and 1835, on this 
act. 

(a) 1 Lutw. Beg, Cob. 895. 
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1864. Elliott on Registration (a), meets in a note this very 

question, and argues that the claimant in such a case as 
v. this, though his right be directly derived through his 

father, was originally derived from the grandfather. 

tt is worthy of remark that the 5 & 6 Will 4, c 76, 
sect. 4, The Municipal Corporations Act, passed after 
this act, 6peaks of those ''who if this act had not been 
passed would have enjoyed/' or "might hereafter 
have acquired in respect of birth or servitude the right 
of voting, &c" Webby on Corporations (6), where there 
is a note on a point which arose and was cured by 
7 Witt. 4 & 1 Vict. c. 78, sect 27. 

It was intended that the rights of this large class 
of voters should be retained. 

Dowdeswett, contrtL Historically, it is well known 
there was great debate as to whether it were not well 
to limit the qualification of voters to freehold and 
occupancy, but it was thought unjust to abolish other 
rights in actual existence. 

Submit claimant does not derive from his grandfather 
at alL Powya, J., in Ashby v. White (c), refers to the 
variety of and intricacy in determining the rights of 
freemen electors in boroughs. 

[Byles, J. Is there freedom by servitude in this 
borough ?] 

Yes. 

[Byles, J. Because the case, after setting forth the 
necessary proof, viz. the father's marriage, states " and 

(«) P. 214, 2nd edition. (c) Lord Raym. 938. 

(6) 4th edition, p. 9 <») 2. 
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in no other way than that described/' Cooke. That is 1864. 
so, but he afterwards leaves it to the Court to say if 
his view is right. It is admitted that there would be 
no claim unless the father had taken up his freedom.] 

If so, that shows he derives from his father. The 
argument here amounts to this, that one who had no 
title might afterwards acquire and transmit one. 

[Eblb, C. J. Tour contention in fact, is, that the 
right was to go down one generation and cease ? Why 
one generation ?] 

In order, beyond doubt, to secure the rights actually 
in existence. 

[Erlb, C. J. Why should the son of a freeman born 
twenty years after the Reform Act have it because his 
father was a freeman on the 1st of March, 1831 ?] 

A limit must be drawn somewhere. The section 
begins with an arbitrary rule. It was intended to pre* 
serve all property qualifications, but to abolish per- 
sonal ones as soon as consistent with justice. These 
claimants do not derive from one who was a freeman 
at the date mentioned. 

[Btles, J. Is there any instance in the Act, of a 
qualification to one generation only ? Cooke. In the 
next section is one in effect] 

[Btles, J. But that is not the case of an hereditary 
right?] 

[Erle, C. J. Some stress must be laid on the words 

VOL. I. H.P. I 
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1864. "originally derived from or through." It cannot be 
said the legislature was altogether opposed to personal 
qualification, since it undoubtedly makes that of servi- 
tude perpetual] 

Oaie v. Chubb has little bearing, for there the claim- 
ant had been admitted a burgess before the date in 
the Act. 

Cooke was not called on to reply. 

Erle, C. J. I think the decision of the Revising 
Barrister was erroneous. The question is whether the 
right of voting as a freeman by birth is preserved by 
the 32nd section of the Reform Act (2 Will 4, a 45) for 
one descent only, or continuously to all the lineal de- 
scendants of those who were entitled as freemen on the 
1 st of March, 1831. I think the latter was intended by 
the legislature. The beginning of sect 82 is general, 
and preserves the rights of all those then entitled to 
vote. Then follows a proviso "that no person who 
shall have been elected, &c. a burgess or freeman since 
the 1st of March, 1831, otherwise than in respect of birth 
or servitude shall be entitled to vote, &c." 

By this the rights of those entitled by birth or servi- 
tude are preserved. But then follows the proviso on 
which this question arises. " That no person shall be 
so entitled as a burgess, &c. in respect of birth, unless 
his right be originally derived from or through some 
person who was a burgess, &c." 

I stop there, as I have read all that relates to free- 
men by birth ; it is in effect a limitation of the previous 
part of the section, which is more general, and under 
which the appellant would undoubtedly be entitled. 
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I think the present claimant derives his right "origin- 1864 
ally from or through some person who was a burgess or ~~~~ 

freeman/' or entitled to be admitted one previously to y . 

the 1st of March, 1831, namely, from his grandfather, MoaA,t 
who was a freeman at that date, and his father, who was 
in all respects but age entitled to be, and was afterwards, 
admitted. I think the legislature intended to preserve 
the right to a freeman who has a lineal claim by birth, 
and did not mean to continue it for one generation 
only. I feel confirmed in this, because by part of the 
same section it is enacted " from or through some per- 
son who since that time shall have become or shall 
hereafter become a burgess or freeman in respect of 
servitude." That shows that the right of freeman by 
servitude is preserved for all time. It seems improbable 
that the legislature should have intended the qualifi- 
cation of freemen by birth to be limited to one gene- 
ration. I think it is preserved to lineal claimants. 
The Revisor has found the custom to be only to claims 
from or through no other relative than their father, but 
I take this only in connection with the words of the 
Act as meaning a lineal claim. The decision must be 
reversed. 

Byles, J. I am of the same opinion. Though I have 
listened attentively to the arguments of Mr. Dowdeswell, 
I have never felt any doubt as to my decision. In this 
borough, freemen by birth were entitled to vote before 
the 1st of March, 1831. In 181 the grandfather of the 
claimant was admitted. He claimed and was admitted 
as a freeman by birth. Then this Act passed. Next his 
son claims and is admitted, but after the 1st of M arch, 
1831. Then his son, the present claimant, follows and 

12 
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1864. is admitted. It is conceded that bis case is within the 
~ preserving words of the first proviso, unless the later 

▼. one takes away his privilege. I agree with my Lord in 

his construction of the words "from" or "through," 
which the word " originally v strongly confirms. 

Keating, J. I am of the same opinion. The 
question raised is whether a freeman by birth is en- 
titled to vote, inasmuch as though his grandfather was 
actually a freeman before March, 1861, his father was 
not fully entitled at that date, but was admitted after- 
wards. Looking at the whole of the Act, I think the 
intention of the legislature was not to exclude one who 
claimed originally from some one admitted before 
March, 1831. 

Decision reversed. 



Nov. 18. 



Steele, Appellant ; Bosworth, Respondent. 



L h ?:&dLi x hecasestated: - 



twelvfi^ At a C ° Urt held t0 revise the listS ° f VOter8 f ? r the 

ne^hTth^ Northern Division of the County of Leicester, at Bottes- 
exiatingand ford, John AUeyne Bosworth duly objected to George 

lands of the 

charity were conveyed to trustees, upon trust to pay the entire rents and profits to the 
rector of the parish, to make certain specified payments thereout to each of the inmates 
(whose number was by the deed increased to fourteen) to provide all needful furniture 
for them, and to repair the hospital, &c. No provision was made for disposal of any 
surplus rents. The inmates each had a separate room. They were removable for 
misconduct. For many years a surplus had been divided among them, causing the 
share of each to be above £10 a year. Held, that the inmates had no equitable interest 
in the lands of the foundation ; but had a mere equitable right to the money and other 
benefits conferred by the deed, and consequently were not entitled to votes for the 

county(a). 

(a) See the next case. 
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Steele, as not having been entitled, on the last day of 
July, 1864, to have his name retained upon the list of 
voters for the parish of Bottesford, in the said division. 
The name of George Steele stood on the copy of the 
register of the said parish, as follows : — 



107 



Christian and 
Surname. 


Place of 

Alwde. 


Nature of 
Qualification. 


Street, Lane, Ac., where the 
Property Iseitaate, Ac, or name of 
the Property, If known by any, Ac. 


Steele, Charge 


Bottesford 


Freehold in- 
terest in 
Land. 


Hospital Land. 



It was proved in evidence before the Revising Bar- 
rister, that George Steele was an inmate of the Bottes- 
ford Hospital for men, in the same parish, founded by 
the Earl of Rutland in or about the year 1692 ; which 
from time to time was augmented until the year 1762, 
when certain lands and tenements in Bottesford, Mus- 
ton, Abkettleby, Holwett, and Long Clawson, were recon- 
veyed to certain trustees therein named ; and which 
conveyance — after reciting that the rents of premises 
comprised in certain indentures therein recited, had for 
some time been found sufficient for the support of four- 
teen poor people and that the Duke of Rutland being 
desirous to extend the said charity to the maintenance 
of two other poor persons, had directed two more to be 
added to the twelve poor people already provided for 
out of the revenues of the said hospital — declared that 
the said trustees should stand possessed of the said 
lands and tenements, upon the following trusts ; that 
is to say — " In trust, that they, the said trustees, and 
the survivors and survivor of them, should permit and 
suffer the rector of the rectories of Bottesford and Harley 
aforesaid, respectively, for ever, to receive and take the 



18G4, 



Steele 

T. 
BOSWOBTH. 
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1864. rents and profits of the said premises thereby granted, 
to the intent and purpose that they, the said rectors, 
and their successors, or the rector for the time being 
of Bottesford and Barley aforesaid, for ever, should 
and would, by and out of the said rents and profits, 
pay and distribute to the fourteen poor men who then 
were, or thereafter should be legally and rightfully 
admitted into and placed in the said hospital ; that is 
to say, to each and every of them, once in every month, 
the sum of 10*. 8(2. of current British money ; and also 
the sum of 6(2. to each and every of the said poor men, 
at four several times in the year — namely, at Easter, 
Whitsuntide, Bottesford Feast, and Christmas— for pye- 
money ; and also the sum of 10c?. to each and every of 
the said poor men in December every year, for and in 
lieu of capon-money : and also in February and 
August yearly, to every of the said poor men, 6d. a 
time, for buying them salt ; and also to every of them, 
the said poor men, the sum of 10(2. in September yearly, 
for the finding them with candles ; and also the sum 
of 1 & 6A every month to the fire-maker, for the making 
each of the said poor men's fires ; and also the sum of 
SOs. for each and every of the said poor men in April 
yearly, for the providing every of them a suit of 
clothes, and to each and every of them a good cloth 
gown, and making at Easter every other or second 
year : and also the sum of 6*. 8(2. a man to the laun- 
dress, for each poor man, at Lady-day and Michaelmas 
yearly, by even and equal portions ; and also out Of 
the said rents to find and provide for each of the said 
poor men 20 cwt. of hard coals, to be laid in yearly in 
the month of May: and also thereout, from time to 
time, and at all times thereafter, to find and provide 
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all necessary and reasonable beds and bedding, house- 186 J*. 
hold goods, and other necessary utensils, for the use " ~ : 

and benefit of the said poor men, but at the discretion n ▼• 
of the said trustees, parties to these presents ; and 
should maintain, repair, and keep the sttid hospital or 
almshouse with all necessary amendments and repara- 
tions ; and also provide physic and attendance for the 
sick. And in case the said trustees, or their successors, 
or the rectors for the time being of Bottesford and 
Harley aforesaid, should neglect or refuse to act or 
concern themselves in the said trust, pursuant to and 
to be guided by the directions aforesaid, then and in 
such case it was thereby declared and agreed by and 
between all these said parties to these presents, and 
the said John, Duke of Rutland (party thereto), did 
authorize and empower the said trustees, or any three 
of them, by any writing under their hands respectively, 
and also any subsequent grantees of the said premises, 
to nominate and appoint three or more honest and 
discreet persons to act and be concerned in the said 
trust, in such manner as the rectors aforesaid, or any 
of them, might or were to do by virtue of these pre- 
sents, and of the powers aforesaid. And it was thereby 
• declared and agreed by and between all the said 
parties to these presents, and the said John, Duke of 
Rutland (party thereto) did declare, that the sole 
power of nominating and appointing any person or 
persons whatsoever to be placed and admitted in the 
said hospital, should be and remain in the said pre- 
sent Duke (party thereto), and his heirs male for ever ; 
and in case of failure of such heirs male, then the lord 
or lords for the time being there should have the right of 
nomination, and placing poor persons in such manner 
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1864. ^ the said Duke then had, and his heirs might hare. 
And it was further declared, that, in case any of the 
said poor men, after such their nomination or admis- 
sion into the said hospital, should anyways abuse the 
said charity by their immoralities, profaneness, or 
lewdness, or other misbehaviour, then it should and 
might be lawful for, and be in the power of, the said 
then present Duke (party thereto), or his heirs, or, for 
failure of such, for the lords of Bottesford, and for 
their successors or lords of Bottesford for the time 
being, to remove and displace such person or persons, 
so as he or they should have no benefit or advantage 
of the said charity, and to nominate and appoint any 
other person or persons in the place and stead of such 
person or persons to be removed.*' 

In the said conveyance was also contained a decla- 
ration that the said trustees should demise or lease all 
or any part of the said premises for a term not exceed- 
ing twenty-one years, so as upon every such lease there 
be reserved the full and improved rent without any 
fine to be paid. 

It was further proved that the said George Steele 
was paid by the trustees of the hospital the sum of 
9& 2d per week ; that the appointment of the hospital 
men by the Duke of Rutland for the time being was 
by word of mouth, or by letter, to his agent, who re- 
duced such appointment in writing, and forwarded it 
to the party so appointed ; that there was in the said 
hospital a common hall where the hospital men had their 
meals : that each man occupied a separate room with a 
pantry, and that all the apartments were numbered ; 
that the entrance to the said hospital is by one outer 
door, into a passage, at the end of which is a second 
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door, and all the inner doors of the said apartments 1864. 

open into the said passage. That a matron is appointed 

by the said trustees, who has apartments allotted to her, T . 

and who receives a salary of £20 per annum, and whose *o***- 
duties consist in the general superintendence of the 
hospital, in cleaning the apartments, and in cooking 
and washing for the said hospital men ; that the said 
hospital men pay no rates or taxes, and never repair 
the apartments ; that they enjoy the use of an orchard 
and garden adjoining the hospital, and are supplied 
from the funds of the trust with coal, medicine, medical 
attendance, and all necessaries (except meat and pro- 
visions) ; that they also receive a cloak apiece once in 
two years ; that they have uninterrupted enjoyment of 
their apartments, together with a key, and with a 
power of ingress and egress at any time, but that after 
nine o'clock at night the matron, by arrangement among 
the hospital men, locks the outer door, and hangs up 
the key in the passage; that no instance has been known 
of any one of the hospital men being removed, although 
a power of amotion is contained in the deed for immo- 
rality, profaneness, lewdness, or other misbehaviour ; 
nor has any instance been known of any of the poor 
men having sublet their apartments; that, as the 
rents of the said lands and tenements mentioned in the 
said deed of re-conveyance increased, such increased 
rents were distributed amongst the hospital men from 
time, to time ; and that so far back as the year 1 778 each 
man has been in receipt of upwards of £1 per annum, 
and each man is now in actual receipt of 9s. 2d per 
week, exclusive of the coals and gown. 

Upon proof of the above facts, the Revising Barrister 
held : — First, that although the weekly payments to 
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1864. **ch of the hospital men amounted to more than jPIO 

per year, as the power of appointment and amotion ex- 

y. pressed in the deed appeared to him to be discretionary 

Boswomb. with the Duke of £ uaafU i f or t^ t j mc b eina ^ g^j 

George Steele had not such an equitable freehold interest 
in the land as to entitle him (under the provisions of 
the 2 Will. 4, c. 45, sect 18) to have his name retained 
upon the register of voters for the said parish of Bottes- 
ford, in the said division of the county. Secondly, that 
even if that were not so, the said George Steele was 
simply a member of an eleemosynary institution, and, 
as such, was not entitled to have his name retained 
upon the said register. 

There were thirteen other names upon the existing 
register for the said parish, and two on the list of new 
claimants, whose right to be retained, or otherwise, de- 
pended upon the decision of the Court in the case of 
George Steele. 

The Revising Barrister expunged the names of the 
said thirteen persons on the old register, and disallowed 
the said two new claims. 

If the Court should be of opinion that the Revising 
Barrister was wrong, then the name of the said George 
Steele, together with the names of the thirteen other 
persons, were to be restored to the register, and the 
two new claims were to be allowed. 

MeUish Q. C., for the appellant These persons have 
an equitable freehold for life. The case finds that the 
inmates of this hospital are removable only for misbe- 
haviour. They are appointed quamdiu ee bene gesserit ; 
which is an estate of freehold. Then, does the mere cir- 
cumstance of .this being a charitable foundation prevent 
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the parlies from acquiring the franchise ? If an estate 1864. 

he given to a man from motives of charity, that clearly * 

will not prevent the donee from acquiring the right to _ v. 
vote. According to the deed set out in the case, cer- 
tain sums are to he paid to each of the fourteen 
inmates of Bottesford Hospital, which, in the aggregate, 
exceed £\0 per annum. No mode of disposing of the 
surplus arising from the increase in the value of the 
land is pointed out ; but it is found as a fact that the 
trustees do divide the whole surplus among the inmates, 
and it must be aasumed that that is in accordance 
with the true construction of the deed. If the trus- 
tees were, without just cause, to remove one of these 
persons, would he not have a remedy by bill in 
equity to recover his proportionate share of the rents ? 
Admit this, and then it follows he clearly has an 
equitable freehold within the meaning of section 18 of 
the Reform Act In Davis v. Waddington (a), the in- 
mates of Jesus Hospital, Roihweli, were held not to have 
such an estate as entitled them to be registered as free- 
holders, because the trustees had power to remove them 
" toties quoties mbi conveniens fore videbifar" a mere 
arbitrary power exercisable at pleasure. In Simpson v. 
Wilkinson (6), the qualification in respect of which the 
right to vote was claimed, was the room in which the 
party lived, and not the share in the profits of the land. 
That decision has been somewhat questioned, but the 
claim was there in respect of the room, not as here, for 
the rents and profits. The cases, however, which will 
be mainly relied upon on the other side are, Heartley v. 



{a) 1 Luke. Beg, Cos. 159 ; 7 (6) 1 Lutw. Beg. Cos. 168 ; 7 
M. &Q.Z7; S Scott, N. R., 807. M. AG. 50; ZScoU,N. B., 814. 
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1864. Banks (a), and Freeman v. Qainsford (b). In the former 
of these cases the claim was of a borough vote by the Mi- 
litary Knights of Windsor, in respect of a supposed inte- 
rest in the houses occupied by them, and Cocldmrn, C. J., 
in delivering the judgment of the Court, says : — 

" Whether the interest of these parties in the bene- 
fits of the charity be a freehold interest or hot, we are 
of opinion that there is no such estate or interest in 
these houses as can properly be deemed an ownership. 
The legal estate is in the dean and canons of Windsor ; 
and though they may be bound to allow the knights to 
occupy these houses, yet it appears that the dean and 
canons have power and authority to impose such re- 
strictions on the enjoyment as to divest the occupation 
of the character of ownership. The knights cannot let 
their houses in the whole or in part, except with the 
assent and sanction of the dean and canons. The 
language, too, of the grant, and of the statutes of the 
institution, speaks of the houses or rooms of the 
knights (for both terms are used,) in language incon- 
sistent with the idea of ownership/' The decision in 
Freeman v. Qainsford proceeded entirely upon the 
authority of Heartley v. Banks. The claim there was 
in respect of the house in which the party lived, and 
the Court held that he did not take "an equitable 
freehold in the chambers in the hospital wherein he 
resided, so as to entitle him to vote under the 8 Hen. 
6 c. 7" " When," says Erie, C. J., " the governor as- 
signs him rooms for his residence, he does not confer 
.upon him any estate which he could enforce by bill in 
equity/' That, it is submitted, is the true test Here 

(a) K. <fc (7. 219; 5C. A, AT. A (b) K. fr G. 448 ; 11 C. A, N. S. 

40. , 68. 
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the claim is in respect of an interest in the lands 1864. 
themselves. If the surplus profits are to go to the 
inmates, they clearly have an equitable interest in v . 

the lands. 

Hayes, Serjt, for the respondent The appellants 
claim under a deed -which confers no freehold interest 
■whatever on the recipients of this charity. All the 
trust estate, the lands, all down to the household 
goods are vested in the trustees : all that the inmates 
are entitled to under the deed is 10a 8d per month, 
and certain other trifling money payments, amounting 
altogether to considerably less than £10 a year. And 
the trustees are to do all the repairs. The same point 
that is raised here was raised in Adhmore v. Lees (a). 
The inmates of a hospital in the county of Fork, founded 
and endowed by the Duke o(N. in 1673, claimed to be 
registered for the county of Nottingham. It appeared 
that the revenues of the hospital were derived from lands 
and corn rents in lieu of tithes of land in Yorkshire and 
Nottinghamshire, which were vested in trustees ; that 
the whole formed one fund, out of which the trustees 
paid a weekly stipend to each inmate ; that, originally, 
each inmate received 2s. 6(2. per week and a certain 
weekly allowance of coals and clothing ; but that the 
weekly payment had subsequently been increased to 
10s. ; that, by one of the constitutions of the charity, 
it was provided, that, if at the end of any year there 
should be found in the treasury in the hospital above 
i?!00, the surplus should be divided amongst the pen- 
sioners; and that the appointment was for life, no 
instance of dismissal being known. By an Act of Par- 

(a) 1 Lutw. Beg. Cos. 387 ; 2 C. B. 31. 
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1864. liament modifying the constitutions of the charity, it 
was provided, that, instead of haying the surplus reve- 
nues distributable amongst the original number of 
pensioners, additional pensioners should be chosen; 
and the trustees, under the direction of the Duke, were 
impowered and directed from time to time to add as 
many more pensioners as the revenues of the hospital 
would allow (leaving a sufficient surplus for repairs and 
incidental expenses) ; and the trustees were, under the 
directions of the Duke to pay the pensioners such fixed 
stipends as they should think fit (having regard to the 
revenues of the hospital), and to lessen or increase, vary, 
change, and alter such weekly stipends, as they should 
find requisite, so that the stipends should at no time be 
reduced below 3*. 6d a week. The Revising Barrister 
having held that the inmates had no legal or equitable 
interest in the funds of the hospital to a sufficient 
amount to entitle them to be registered, assuming that 
they had no absolute right to more than 3*. 64 per 
week, the Court affirmed his decision. 

In Simpson v. Wilkinson there were no trustees : the 
recipients of the charity were letting part of the pre- 
mises, and receiving, and dividing the proceeds among 
themselves. 

[Byles, J. The ground stated for that decision in 
the judgment in Hear&ey v. Banks was not the real 
ground on which it proceeded.] 

It was not. In Freeman v. Gainsford, Erie, C. J. 
says, " I do not accede to the suggestion that the Court 
is put to its election between the case of Simpson v. 
Wilkinson and that of Hear&ey v. Banks. The question 
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submitted for the opinion of the Court in the former 1864. 
■was not whether the claimants had an equitable free- 
hold in the rooms allotted to them, but whether the 
Revising Barrister was right in holding that a legal 
foundation might be presumed, not necessarily invest* 
ing the claimants with a corporate character. And 
the judgment of the Court was confined to that." 
Simpson v. Wilkinson, therefore, can have no applica- 
tion here. 

In Heath v. Haynes (a), the inmates of the Earl of 
Leicester's Hospital, a charity regulated by a private Act 
of Parliament, — each had allotted to him, by the master, 
rooms therein of more than the yearly value of i?10, of 
which he had the exclusive use. The appointment was 
for life, subject to removal for breach of any of the rules. 
The Court held that they did not occupy " as owners or 
tenants" within the 27th section of the Reform Act, and 
therefore were not entitled to be registered. There, as 
here, the legal and equitable interest was in the trustees. 

Hellish, in reply. The circumstances of the original 
foundation of this charity in the year 1692 are not now 
known. In 1762, when the deed referred to in the 
case was made, some additional lands were probably 
given to the hospital : but there is no resulting trust 
in the Duke, nor any reservation enabling him to deal 
with the funds at all. The whole profits of the land are 
to be devoted to the objects of the Duke's bounty, and 
the cade finds that since the year 1778 the entire rents 
have been so distributed : and the presumption is that 
that was done in conformity with the deed. The 
general nature of deeds of this kind was considered in 
(a) K. A G. 00; 3 C. B. t N. S. 320. 
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1864. The Attorney- General v. The Drapers' Company (a). 
*~~ Lord Langdale, M. R., there says that, " In every case 
v. where the general purpose of a gift or conveyancer 

worth. - s declared to be a charity, and the particular 
payments do not exhaust the whole fund, any surplus 
will belong to the charity, unless there are other cir- 
cumstances from which a contrary intention of the 
testator can be collected." , In Ashmore v. Lees there 
was an express provision that the trustees were to 
apply the surplus revenues in a particular way, viz. — 
by increasing the number of pensioners. The decision 
in that case, therefore, is strictly in accordance with 
the case of Davis v. Waddington. 

[Keating, J. Do you find any case where a gift of 
land to trustees upon trust to receive the rents and 
profits and pay i?10 a year to A. B. has been held to 
give an equitable estate in fee to A. B. ?] 

No. (6) 

Eklb, C. J. I am of opinion that the decision of the 
Revising Barrister in this case was right The qualifi- 
cation of the parties objected to was in respect of a free- 
hold interest in land in the parish of Bottesford It ap- 
pears that a charity called Bottesford Hospital was 
founded by the Earl of Rutland in or about the year 1692; 
and that, in 1762, there was a re-conveyance of certain 
lands by the then Duke of Rutland to trustees therein 
named. The legal estate is in the trustees, upon trust to 
allow the rectors of the two parishes named to receive 

(a) 2 Beavan, 508. Lords Cases, 369 ; S. C. SO L. J. 

(b) SeeAUorney-Generalv.Dean Ch. 529. 
and Canons of Windsor, 8 Ho, 
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the rents and to appropriate them to the extent described 1864. 
and in the manner mentioned. The deed is silent as 



to the disposal of the surplus rents after satisfying v . 



those claims ; and there is nothing to warrant the in- 
ference that they are to be appropriated to the inmates 
of the hospital These fourteen persons insist that they 
have a freehold interest in the lands. Legal interest 
they clearly have not. Nor have they any equitable 
estate. All that they are entitled to, is to receive cer- 
tain payments out of the profits of the land by the 
hands of the trustees. Looking to the deed as set out 
in the case, I see no sign of an equitable interest in the 
land in these persons : and to qualify them to vote they 
must at least have that. In Freeman v. Oainsford (a), the 
parties also claimed to have equitable freeholds in the 
chambers which they occupied, but the Court held other- 
wise. I am reported to have said on that occasion, — " It 
seems to me that the inmate is elected as a mere object 
of charity ; and that when the governor assigns him 
rooms for his residence, he does not confer upon him 
any estate which he could enforce by bill in equity." 
And my Brother Williams said, " The language of the 
constitution simply is, that the accommodation for the 
recipients of the charity shall be regulated in a certain 
way. They are to take for their lives, subject to re- 
moval, for any of the offences specified. But it does] 
not therefore follow that the particular rooms are to/ 
be assigned to each of them as owner for his life. Itt 
seems to me to be clear that he has not the right of an 
equitable owner at all. If he had, although the pur- 
poses of charity might require him to be removed to 
another set of rooms, he might set the governor at de- 

(*) K. <fr G. 448 i 11 a B. 9 N. S. 68. 
VOL. L H.P. K 
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] 864. fiance. It is quite manifest that no such state of things 

as that could have been intended/' So here I take it 

y. to be clear that all that these poor men have, is a right 

to ask for certain money payments and allowances from 
the trustees ; and that they cannot be said to have any 
equitable estate in the landa 

Btles, J. I am of the same opinion. To entitle the 
party to have his name retained upon the list of voters, 
he must show that he is seised of an estate of freehold. 
It is not necessary that it should be a legal interest, it 
is enough if he has an equitable estate of freehold. 
This is not the case of a simple trust to receive the 
rents and profits for the cestui* que trust, or to permit 
and suffer them to receive them, but the trustees are 
to receive the rents and profits, and to expend and 
allot a portion of them in a particular manner among 
the inmates of the hospital That alone is enough to 
prevent those persons taking an equitable interest in 
the land. But the case goes further. Mr. Hellish con- 
cedes that he must avail himself of the surplus rents, 
in order to constitute a sufficient value. But, without 
deciding that the trustees take the surplus rents in 
tiust (as to which I express no opinion), it is clear that 
no power is conferred upon them by the deed to dispose 
of them to any prescribed person, or in any prescribed 
manner. All they could do would be to dispose of 
them to and among such persons, and in such manner 
as the Court of Chancery might sanction or direct. 
For these reasons, although I at one period entertained 
some doubt, I entertain no doubt now, that these per- 
sons have not such an interest in the lands in question 
as to entitle them to the franchise. Upon the authority 
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of Freeman v. Oainsford, and particularly of the judg- 1864. 

ments of my Lord and my Brother Williams in that *" * 

case, I think the Revising Barrister rightly held that Y . 

these persons were not entitled to be upon the register. 0BTH * 

Keating, J. I am of the same opinion. It is, I 
think, clear from the statements in this case that the 
claimants are only entitled to claim certain money 
payments from the trustees who take the interest in 
the lands, and that they (the claimants) have no equit- 
able estate in the land. Their right is to the money 
payment alone, and, therefore, no estate in the lands 
passes to them. 

Decision affirmed. 



Eoberts, Appellant ; Pbrcival, Respondent. 

Nov. 19. 
HPHE case stated, that Thomas Waddington, on the A hospital 

register of voters for the parish of Kettering, in before statute 

the northern division of the county of Northampton, ^ retnaW 

duly objected to the vote of Abraham Bell. The name SSHSto 

governed by 
rules, in which 
mention is made of feoffees, but none such are known, and no deed exists. The warden 
and bedesmen manage the property as joint owners in fee, and recently sold and conveyed 
land, portion of the foundation, to a railway company, expending the purchase-money 
for their own benefit. Each inmate is appointed for life, and has, by the rules, a specific 
separate room, of the annual value of £4. Power of removal is provided in the rules. 
No instance of exercise of the power is known. 

Held, each inmate has an equitable freehold interest in his room, and is thereby 
qualified. 

SembU, the decision of this Court on a particular case that the claimant is qualified, 
does not preclude the Revising Barrister from hearing afterwards objections to another's 
claim, founded on the same right, and deciding on grounds not raised in the former < 

k2 
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and description of the voter on the registry was as 
follows :— 



BeU, 
Abraham 



Lord Burghlqfs 

Hospital 
Saint Martin's, 

Stamford Baron 



Freehold Tene- 
ment or room 



Abraham 
BeU, Oc- 
cupier. 



He also objected to the names of twelve other per- 
sons, whose qualifications on the list were described in 
like manner, and depend on the like facts; and the 
appeals are therefore consolidated. 

The facts, as to the appointment of the several 
claimants, and the nature and mode of enjoyment of 
the qualifying property, are similar to the facts as 
stated in the case of Simpson v. Wilkinson (a) ; and 
the facts of that case are admitted, and are to be taken 
mutatis mutandis as part of this case, as is also the copy 
of the ordinances printed in the report 

Upon the objections being called on, it was con- 
tended on the behalf of the respondent, that the 
Revising Barrister had no power to enter upon the 
inquiry, according to the 66th section of the statute 
6 & 7 Vict. c. 18, the judgment of the Court having 
been given upon facts similar to those which are the 
foundation of the present claim. 

The whole of the claimants in the present case have 
been appointed since the above judgment was deli- 
vered. 

The Revising Barrister decided to go into the case, 
and to hear the evidence, being of opinion that the 
words "the case" in the said section referred only to 

(a) 1 Lutw. Beg. Cos. 168 ; 7 M. * 0. 50. 
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the current register, or at any rate to the particular 1864 
individuals affected. 

If the Court shall be of opinion that this contention 
should have prevailed, the names are to be retained 
without reference to the remainder of this case. 

The following additional facts were then proved : — 
That in the year 1846, part of the hospital premises, 
not separately used by the then occupiers, was sold to 
the Midland Railway Company for the purposes of a 
railway : that the sale was conducted by the warden 
and bedesmen, as owners, without the intervention of 
any other person : that the warden and each of the 
bedesmen signed the conveyance to the company, the 
money was paid to the warden and bedesmen, and 
expended by them in erecting buildings upon part of 
the garden attached to the hospital, which buildings 
are now used for a wash-house by the warden and 
bedesmen, as they have occasion. 

It was then contended by the objector — 

That, assuming the legal origin of the foundation, if 
the claimants had any estate, it was only as members 
of a corporation aggregate ; and that the additional 
facts above stated led to this conclusion. 

That they had no freehold estate. 

That if they had, it was only a joint tenancy in the 
whole hospital, and not an exclusive and separate one 
in each of the rooms ; and that this also appeared from 
the new facts. 

That they were in receipt of alms. 

And that, looking at the recent decisions, and espe- 
cially Freeman v. Oainsford (a), the claims were bad. 

The Revising Barrister overruled these objections, 

(a) K. * 0. 446 ; 11 C. B. 9 N. S. 68. 
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1864. an< * retained the several names on the list of voters, 
being of opinion that these facts were substantially 
unaltered ; and that there wa^ therefore, nothing to 
disentitle the claimants to the benefit of the judgment 
already given by this Court upon the same foundation, 
whatever were the reasons of such decision. And also 
that they did not receive alms within the meaning of 
the 36th sect of 2nd WiU. 4, c. 45. 

Hannen (Underdovm with him), for the appellant 
The first question is, whether the Revising Barrister had 
power to go into the case after the judgment of this 
Court in Simpson v. Wilkinson (a). The respondent re- 
lies on the 66th sect, of the 6 & 7 Vict a 1 8, which enacts 
" that every judgment or decision of the said Court shall 
be final and conclusive in the case upon the point of 
law adjudicated upon/' That, however, only means that 
the decision is to be conclusive in the particular case 
in which it is given. 

[The Court here intimated their opinion, that on 
this point the burden was on his opponent] 

The next point is, whether the claimants possess 
an estate of freehold for life within the Reform 
Act, 2 Will 4, c. 45, sect. 18. They can only contend 
that, upon all the facts of the case, they have an 
equitable freehold estate in their rooms. It is not 
pretended that the legal estate is vested in them. 
Looking at the rules and constitution of the hospital, 
and its eleemosynary character, the inmates can have 
no such holdings as would constitute them owners of 
(a) 1 Lutw. Beg. Cos. 168; 7 M. * Q. 50. 
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property, either equitably or legally. If Simpson v. 1861. 

Wilkinson is to be taken as a deliberate decision on* 

the point, there would be a difficulty in asking the. " KW 
" Court to overrule it ; but it is submitted it was PKli0IVAL - 
not conclusive. The objection that the parties were in 
receipt of alms was not allowed to be argued in 
that case. The Court was hampered by the finding 
of the Revising Barrister. TindcU, C. J., says — " The 
only question open to us is, whether the barrister was 
wrong in point of law in saying that there might be 
some legal commencement to the estate not necessarily 
investing the claimants with a corporate character." 
The decision in Simpson v. Wilkinson, proceeded on 
the ground whether the claimants were a corporation 
or not He relied on the eleemosynary nature of the 
benefits received, whether as occupiers or otherwise, 
as showing that the inmates were in no sense owners. 
Freeman v. Qainsford (a), and Eeartley v. Banks (6). 

[Ehle, C. J. What I said in Freeman v. Qainsford, 
was a general protest against improvident words of a 
judge, uttered during an argument, being imputed to 
him as a deliberate opinion.] 

The passages are cited to show that the question 
here raised was not discussed in Simpson v. Wilkinson. 
The essence of those decisions is, that the nature of 
the holding depends on the general character of the 
institution. He relied on the similarity of the ordinances 
in this case, to those in Heaiiley v. Banks. It is 
most important, therefore, to look at the ordinances . 

(a) K. 4r G. 472, per Eklb, (b) K. <fr Q. 219; 5 C. B. 9 

C. J„ and p. 474, per Byles, J. N. 8. 40. 
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1864. f° r ^e government of the hospital : it is not disputed 

that they show that the present occupiers have no 

T . legal estate, and it is contended that their occupation 

is of such an eleemosynary character as to prevent 
their having such a freehold in their rooms as to 
entitle them to vote. There is, in fact, no substantial 
difference between the character of their holding and 
that of either the Poor Knights of Windsor, in Heartley 
v. Banks, or of the inmates of the Shrewsbury Hospital, 
in Freeman v. Oainsford. The respondent will pro- 
bably rely on the 21st ordinance, which states — " As 
these poor men shall have, at the first, their se- 
veral rooms allowed them in the almshouse, so shall 
they, during their lives, or their continuance in their 
places, continue their lodging ; and every one, as he 
shall succeed to the void places, so shall he succeed 
in the lodgings without any change." It is submitted, 
that that is amongst the rules for the government of 
the institution. 

[Keating, J. In Simpson v. Wilkinson, it is not only 
found that that was the rule, but that it was acted 
upon.] 

[Eble, C. J. In the Poor Knights' case there was a 
rule of promotion as to the rooms.] 

According to the statute of the Shrewsbury Hospital, 
the inmates were to enjoy their rooms for their liv& ; 
and yet, as stated by Williams, J., in Freeman v. Gains- 
ford, " It does not follow that any particular room is 
to be assigned to any one as owner for his life." With 
respect to the facts connected with the sale to the 
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railway company mentioned in the present case, it 1864. 

does not appear that any heir to the feoffees was to be ' 

found, or that there was any person to interfere with v . 

what was done by these bedesmen. At the most, such 
dealing with the property would only show that they 
had a joint ownership in the whole of the property ; 
and that would not assist the claimants for the pur- 
poses of the present case, which require them to show 
that each has a freehold interest in his particular 
room. 



[Erls, C. J. Is it not compatible to have a joint- 
ownership in the whole, and a particular property in 
a part— as, for instance, a dean and chapter have in 
the whole of the possessions, but a canon in a parti- 
cular residence attached to the canonry ?] 

Field, Q. G, for the respondent, was not called upon 
by the Court 

Erie, C. J. I think that the Revising Barrister was 
right. In Simpson v. Wilkinson, in allowing the votes, 
this Court was then of opinion that the inmates of 
Burghley Hospital had a freehold interest in the rooms 
assigned to them, and I am now of opinion that the 
inmates of that hospital have a freehold interest in the 
rooms assigned to them, and that they are entitled to 
vote. The origin of the hospital is unknown, but the 
ordinances and the two statutes 35 Eliz. c. 7, s. 27 & 39 
Eliz. c 5, satisfy me that in Simpson v. Wilkinson the 
Court had a right to presume that the hospital was 
established before the 89th Eliz. c. 5, and was proceed- 
ing in the course of law then allowed, and that it 
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1864. had been created and endowed by Lord Burghley* by 
grants of lands to feoffees in trust for the members of 

ItOBKRXS 

y. that hospital. It seems to me that the parties taking 

under such endowment would have all the rights of pro- 
perty given by the terms of the feoffment, and they 
might have all the property in the shape of an equit- 
able freehold, just as a corporation for charitable pur- 
poses under the 39th Eliz. c. 5, might have, only that 
in the case of such corporation the property would be 
vested in the corporation, and the members would not 
consequently be disentitled to qualification. The ma- 
jority of the hospitals are now incorporated, and there 
is an end of any question about the members of such 
hospital having a right to vote. But if the lands be 
conveyed to feoffees in trust for the inmates of the 
hospital, then the legal interest is in the feoffees, and 
the equitable interest in the members of the hospital, 
and that equitable interest would be according to the 
terms of the deed. Where the deed is lost the terms 
of it would be presumed from the way in which the 
property has been enjoyed. The way in which the pro- 
perty in the Burghley Hospital has been enjoyed seems 
entirely consistent with the suppositions I have put 
forward. Each member is placed in a room, and he 
occupies that room for life. The warden and bedesmen 
manage the property as owners, and nobody interferes 
with them. They let the granary, being part of the 
hospital they do not occupy, and they act in every 
respect as persons having the entire beneficial interest 
in the hospital ; and when part of the premises were 
sold, the additional facts find that they executed a deed 
of conveyance of it, and that the proceeds were divided 
for their own use. Therefore there is ground from user 
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to authorize the inference that each man took a sepa- 1864. 

rate freehold interest in his own room, and that the 

Bobkbts 
rest of the property belonged to the warden and bedes- v. 



men beneficially in the manrier I have pointed out. 
There is no doubt that in the ordinances there is a good 
deal of language implying supervision, control, and in- 
terference in some degree with the rights of the inmates 
of the hospital. Among others, that Lord Burghley, 
or certain persons should, in case of irregularity 
of conduct, have the power of removal. That is a 
power that has never been acted upon, and if an attempt 
was now made to act upon it, there probably would be 
found abundance of difficulty in the way. I do not 
think that the fact of there being such a power makes 
the conclusion which the Court came to in Simpson v. 
Wilkinson wrong. The strength of Mr. Hannens argu- 
ment has been that the Court held in the case of 
Hearttey v. Banks that the Poor Knights of Windsor, 
and in Freeman v. Qainsford, that the inmates of Lord 
Shrewsbury' 8 Hospital were not qualified to vote, though 
they were persons taking shares of the profits of the 
estates with which those hospitals were endowed. But 
there is a broad distinction, in my mind, between the pre- 
sent case and each of those cases ; for, in them, there 
was a governing body of trustees, in whom the legal 
estate was necessarily to continue vested for the purpose 
of executing the trust to be performed by them, and 
the profits of the endowment did not belong absolutely 
and without any intervening person to those who 
claimed to be qualified by reason thereof The trustees 
were to receive the profits, and then the Poor Knights 
of Windsor were entitled to claim a portion of the 
money out of those profits, and so the inmates of Lord 
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1 864. Shrew&urtfa Hospital were entitled to receive a portion 
of the money from the trustees without themselves 
v. having any estate at all ; though, in each of those cases, 

the trustees were bound to find lodgings for the in- 
mates. In Lord Burghletfs Hospital the members are, 
when named, to be placed in certain rooms, and in 
those rooms they are to continue till they die. In the 
other case of Freeman v. Gainsford the Court assumed 
that the governing body had the power to shift them 
from time to time from room to room ; whereas, in 
Lord Bvkrghleye Hospital, the inmates are to have an 
estate for life in the rooms which are assigned to them. 
In Lord Burghley's Hospital the feoffees have merely 
the legal estate, and the equitable estate is in the war- 
den and bedesmen. In Lord Shrewsbury's Hospital the 
trustees had the legal estate, and continued possessed of 
the equitable estate, subject to the disposing of the 
profits according to the trusts. A great deal of am- 
biguity has been brought into these cases by saying 
that a man would be prevented from being qualified, 
though he had a legal or equitable freehold if the mode 
of occupation was eleemosynary. I have a great desire 
to avoid introducing any general question, but that is, 
to my mind, an entirely mistaken notion. In deciding 
whether the claimant is owner of the equitable free- 
hold or not, it may be very material to see whether 
the trustees hold in trust to take the profits, and dis- 
pose of them in an eleemosynary manner to the objects 
of the donor's bounty ; but, if a person have an estate, 
whether legal or equitable, it matters not whether the 
motive of the donor of the estate was of a charitable 
nature, or whether the feelings of the parties who took 
the estate and enjoyed the profits under it ought to be 
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the feeling of eleemosynary grantees. The motives of the 1 864. 
grantor, and the motives of the grantees are in deciding 
whether or not there is an estate absolutely irrelevant y . 

otherwise than to see whether the trustees who hold the *° 1VAI > 
legal estate are to hand over the money to the persons 
entitled to take the money or other benefits under the 
trust, or whether the persons so taking are to receive 
the same only in an eleemosynary sense, and to have no 
estate at ail. 

Keating, J. I am of the same opinion. We are 
asked to re-consider the decision of the Court in 
Simpson v. Wilkinson, upon the ground that since that 
decision this Court, in the two cases of Hearttey v. 
Banks, and Freeman v. Qainsford, has laid down prin- 
ciples which, though not conflicting with the actual 
decision in that case, would induce the Court to come 
to a different conclusion upon the facts ; but it seems to 
me there is not that identity of circumstances between 
those later cases, and the case of Simpson v. Wilkinson, 
which should lead us to reverse that decision. In the 
later cases there is the important distinction that has 
been adverted to by my Lord, namely, that the property 
was vested in persons who, as trustees, had active trusts 
to perform, without the recipients of the bounty, in 
either case, having an estate in any particular room ; 
whereas, in Simpson v. Wilkinson, there is no such 
body exercising any such active trust, but the manage- 
ment of the property is from the beginning vested in 
these inmates themselves. Although it is true that an 
estate in mere joint-tenancy might not qualify each 
claimant, and that they deal with the granary by letting 
it, and dividing the profits among themselves as joint 
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tenants, yet, with the rooms themselves, they deal 
severally and separately ; and, when a portion of the 
property comes to be sold, they are the persons who 
sell, without the intervention of a trustee or any 
governing body, and they receive the proceeds of the 
sale, and expend them upon the land for their own 
benefit. Under these circumstances, it seems to r me 
that the inmates in the later cases had no equitable 
estate in the land ; but that, in the present case, as 
well as in Simpson v. Wilkinson, they have an equitable 
estate in the land itself. 

Decision affirmed (a). 

(a) See the preceding case, Steele ▼. Bomoorth. 



Roberts, Appellant ; Drewitt, Respondent. 

Nov. 19. 
The parish TT-HE case stated that the respondent's name was in» 

tethftime 8erted in the list of voters of the P arish of Mar * 

tledt/one"' t(m$ in the C0Unt y of 0x f° r d> *S follows : — 
twelfth share 
of common 
land, of the 
annual value 
of 40a, to pas- 
ture a cow. His 
appointment 
was not shown 
to he by deed. 

He and his At the Court held to revise the lists of voters for the 

predecessors 

in office had said county of Oxford, the name of the said Richard 

for years en- -. .„ , . 

joyed this Drewitt was duly objected to. 
share with the 

eleven other commoners. Held, that these facte disclosed no impossibility of the claim- 
ant haying a freehold interest in the land, and the Court would not review the Barrister's 
decision. 



Christian and 
surname. 


Place of abode. 


Nature of 
qualification. 


Street. Lane, Ac., 
where situate, fcc 


Drewitt, Richard 


Marston 
Oxon 


Freehold office of 
parish clerk 


Marston. 
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It was proved that he was duly appointed parish 1864. 
clerk of the parish of Marston by the vicar thereof; 
and that he had held- and performed the duties of such y. 

office of parish clerk for thirty years ; but there was no 
proof of appointment by deed. 

, By virtue of this office of parish clerk he was entitled 
to one-twelfth part or share in twenty-six acres of free- 
hold land, situate in the parish, and known by the 
name of Bushy Land, so long as he continued parish 
clerk. The yearly value of the said one-twelfth part 
or share was 40& ; and it was let by him for that sum. 

It was further proved that his predecessors in the 
eaid office of parish clerk had always been entitled to, 
and had received and enjoyed the said one-twelfth part 
or share ; and that he had received and enjoyed the 
same ever since his appointment ; and that the right 
thereto of the parish clerk of Marston for the time being 
was fixed and certain. 

The only other evidence which could be furnished as 
to the original title of the parish clerk of Marston to 
the above-mentioned one-twelfth share in the said 
land, was, an extract from the Report of the Charity 
Commissioners, relating to the said parish, bearing date 
the 9th of July, 1824, as follows:— "There is in this 
parish a piece of Bushy Land, 'containing about twenty- 
six acres, on which twelve of the poor men have a right 
of common for a cow. We could not discover the origin 
of this right : and it is doubtful whether it can be re- 
ferred to any charitable foundation. These twelve cow- 
commons are, however, always enjoyed by twelve poor 
persons, of whom the parish clerk is one." There was 
no evidence of any election of the said Richard Drewitt 
as one of such twelve poor men. 
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1864 It was contended by the appellant, upon this state of 

facts, that the said Richard Drevntt took no freehold 

t. interest in his one-twelfth part or share in the said 

twenty-six acres of land, and that the same was elee- 
mosynary : and that even if his interest therein were 
freehold, yet the same was not of sufficient yearly 
value to entitle him to be registered, as the calling of 
" parish clerk " is not an office within the meaning of 
the exception in the 18th section of the 2 Will. 4, c 45 ; 
and, consequently, that, to entitle him to be registered 
on the said list his one-twelfth part or share in the said 
twenty-six acres of land must be of the annual value 
of i?10 : and, further, that the appointment of parish 
clerk must be by deed. 

The Revising Barrister decided, that, on these facts, 
the said Richard Drewitt did take a freehold interest 
in his one-twelfth part or share in the said land, and 
that " parish clerk v was an " office " within the said 
1 8th section ; and accordingly he retained the name on 
the said list of voters, and amended the third column 
of the said list to " Freehold land, in right of office," 
and the fourth column to " Parish clerk of Marston y 
Bushy Land." 

The questions for the opinion of the Court were, 
first, whether the said Richard Drewitt had a freehold 
interest in his said one-twelfth part or share of the said 
land, — secondly, whether the calling of " parish clerk" 
was an office within the meaning of the exception in 
the said 18th section of the said Act, — and, thirdly, 
whether a person can be appointed to such office other- 
wise than by deed. 

If the Court should be of opinion that the respondent 
took a freehold interest in respect of his said share, and 
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that (€ parish clerk " is an office within the meaning of 1864. 
the said 18th section, and also that the appointment 
thereto need not be by deed, the list was to stand with- T . 

out amendment But if the Court should be of a con- Dmwwt « 
trary opinion on any of these points, the said list was 
to be amended by expunging therefrom the name of 
the respondent. 

Hannen for the appellant The question in this 
case arises upon the 18th section of the Reform Act, 
which enacts that " no person shall be entitled to vote 
in the election of a knight of the shire to serve in any 
future parliament, or in the election of a member or 
members to serve in any future parliament for any city 
or town being a county of itself, in respect of any free- 
hold lands or tenements, whereof such person may be 
seised for his own life, or for the life of another, or for 
any lives whatsoever, except such person shall be in the 
actual and bond fide occupation of such lands or tene- 
ments, or except the same shall have come to such per- 
son by marriage, marriage settlement, devise or pro- 
motion to any benefice, or to any office, or except the 
same shall be of the clear yearly value of not less than 
«£10 above all rents and charges, payable out of or in 
respect of the same,"&c. It cannot be contended that the 
appointment to the office of parish clerk need be by deed; 
and as to its being an appointment to an "office" the 
subject underwent consideration in Bushell v. Eastes (a). 
There, A. was, in 1826, appointed parish clerk of St 
James, Dover ; and by licence under the seal of the Arch- 
bishop of Canterbury, dated in 1832,[he was confirmed in 
his office,— " together with all and singular the fees, 

(a) A'. <$• 0. 484 j 11 0. B., if. 8. 106. 
VOL. I. H.P. L 
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1864. salaries, and profits, either by law or ancient custom be- 
longing to the same/' Part of the emoluments attached 
to the office consisted of the clerk's share of an ancient 
due, payable to the clerk and sexton upon the opening of 
every grave in the churchyard of the parish ; and this ex- 
ceeded 40*. a year. The parish clerk had not himself 
to perform any of the work of, or incident to, the 
opening of the graves, this being done by the sexton. 
The Revising Barrister held, that the ancient fee was 
in the nature of a remuneration for services rendered 
in conducting the funeral rites, and not a payment or 
emolument issuing out of, or charged upon, any land ; 
and, therefore, that the parish clerk was not entitled 
to be registered. The Court held that this decision 
was right The real question here is, whether this per- 
son has a freehold interest in land within the statute. 

[Btlbs, J. We cannot enter into a question of title.] 

If the Revising Barrister is to be taken as meaning 
to find absolutely that Dreioitt had title to the land, 
there is nothing to argue. 

[Byles, J. He finds that he is entitled to it, so long 
as he holds the office of parish clerk, that his prede- 
cessors in the office have always enjoyed it, and that 
nobody has ever interfered with them.] 

Revj y for the respondent, was not called upon. 

Erle, C. J. We must presume that what has been 
done has been rightly done. If it was impossible for 
this person to have a freehold in the land, no doubt 
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Mr. Hannen'a argument must prevail. But there is 1864. 

nothing in the case to warrant us in coming to that " 

conclusion. _ ▼• 



DbIWTT*. 



The rest of the Court (a) concurring, 

Decision affirmed 
(a) Byim and Keatihg, JJ. 



Baker, Appellant ; Locke, Respondent. 

Nov. 19. 
A T a Court held before the Revising Barrister for the A rate for the 

borough of Taunton, Thomas Locke duly objected poor,. in a 

to the names of George Baker, and of nine other per- &i ere weretwo 

churchwar- 
Bon * dens and four 

The facts in the case of George Baker proved, were 2^^™' two 

as follows:— churchwar- 

dens, one 

Baker occupied as tenant premises within the said overseer, and 

the assistant* 

borough, in the parish of Taunton St. James, of suffi- overseer. The 
cient value, and for a sufficient time, to entitle him to appointment 
a vote for the said borough, under 2 Will. 4, c. 45, sect requiredMm 
27, subject to the following question as to his non- %££mdi 
payment of rates. tne duties of 

* ¥ ... an overseer, 

During the period of his occupation required by law except the 

° r r ^ J collection of 

rates. There 
bad been no appeal against the rate* Held, that the rate was presumably good, and 
that the claimant who had not paid it was thereby disqualified. 

A rate, good on the face of it, and unappealed against, is "payable from " a voter 
under sect. 27 of 2 WW. 4, c. 45, even though not signed by a majority of the church- 
wardens and overseers, as required by 43 Eliz. c 2, sect. 1. Semble, an assistant-overseer, 
appointed under 59 Geo. 8, c. 12, sect. 7, and 7 k 8 Vict. c. 101, sects. 61 and 62, may 
sign the rate, if the warrant for his appointment do not exclude that duty. 

L2 
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1864 to entitle him to a vote, a poor-rate for the said 
~ r - "^ parish was made and signed by an overseer of. the said 
t. parish, and also by the two churchwardens, and by the 

** assistant-overseer thereof. The rate was allowed and 
confirmed at Taunton by two magistrates for the county 
of Somerset, who, in the usual form, appended their 
joint signatures to a certificate of allowance imme- 
diately following in the rate-book the signatures of 
the overseer, assistant-overseer, and churchwardens; 
but, in point of fact, the signatures of the two magis- 
trates to the allowance were obtained on the same day 
in Taunton, and separately (a). The rate was duly 
published the day after it was allowed ; and in the said 
rate George Baker was rated in respect of the premises 
he occupied, and on its being demanded, he did not 
pay, and has not paid the rate. The rate was not 
appealed against, and the time for appeal has now ex- 
pired, and the rate has been generally paid. 

There are four overseers appointed for the said 
parish. The assistant-overseer is appointed under 59 
Geo. 3, c. 12, sect. 7, and his appointment is as follows — 

" Poor-Law. \ 

" Assistant-overseer. Appointment, I 

59 Geo. 3, c. 12, sect. 7, 7 & 8[ 

Vide. 101, sect, 61. 

County of } Whereas, the inhabitants of the parish of 
Somerset. ) Taunton St. James, in the said county 
of Somerset, in vestry assembled in the said 
parish, on the 8th day of April last, elected and 
nominated Walter Charley Brannan, of Taunton 
St James aforesaid, accomptant, to be assistant- 

(a) No point wm raised on this. 
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overseer of the poor of the said parish of Taunton j gg^ 
St James, and did determine that the duties to 
be by him executed and performed should be to 



Baku 
v. 

assist the overseers of the poor of the said parish I****. 
in the performance of all the duties incident to 
the office of overseer of the said parish (except the 
collection of rates) ; and that his salary for the 
execution of the said office should be i?10 yearly 
to be paid quarterly. Now we do appoint the 
said Walter Charley Brannan to be assistant- 
overseer of the poor of the said parish of Taun- 
ton SL James, to execute and perform the duties 
above referred to, and at the salary fixed As 
aforesaid. 

" Given under the hands and seals of us, two 
of Her Majesty's justices of the peace in and 
for the county of Somerset, named in the margin, 
the 9th day of August, 1851, at the Guildhall in 
Taunton, in the same county. 

(Signed) Wm. Beadon (l.s.) 

John W. Warren (l.s.)'* 
The assistant-overseer was also duly appointed col- 
lector of rates by the board of guardians. 

It was contended on behalf of George Baker, that the 
said rate was void, on the ground that it was not 
signed by a majority of the parish officers, and that, 
consequently, its non-payment by George Baker did not 
invalidate his right to be retained on the list of voters 
for the said borough. 

The Revising Barrister was of opinion that the rate 
had been signed by a majority of the parish officers ; 
but that at all events, having been signed as above- 
described, allowed, and published, it was, while un- 
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1864. appealed against, a rate which must be paid by G. 
Baker, to entitle him to a vote tinder the said 27th 
v, section ; and he accordingly expunged his name from 

the list of voters. 

The Revising Barrister also expunged from the said 
list the other nine names ; and as the facts in each 
of these cases were the same as those above stated 
in reference to Qeorge Baker, and raised the same 
point of law, consolidated them all with the principal 
case. 

If the decision in the case of George Baker was 
wrong, then the name of Qeorge Baker, and the other 
nine names were to be reinstated in the list 

Hannen (Underdown with him), for the appellant. 
The rate is void. The statute 43 Eliz. c. 2, sect 1, 
requires that the poor-rate in a parish shall be made 
by the churchwardens and overseers, or the greater 
part of them. There were here two churchwardens, and 
four overseers. To form a majority, four, therefore, 
ought to sign. The assistant-overseer has no authority 
to make a rate. The creation of the office of assistant 
is due to 59 Geo. 3, c 12, sect 7 ; and his duties are 
further regulated by 7 & 8 VicL c. 101, sects. 61 & 62. 
He is " to obey, in all matters relating to the duties of 
overseer, all directions of the majority of the overseers 
of the parish for which he acts." He cannot be said 
to " obey" when he joins in an act on an equality with 
his superiors. At all events, his signature should be 
along with a majority of his superiora Here, if 
he is ranked with them so as to give, in fact, a 
total of seven, he might, by a casting vote, govern his 
superiors. 
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1864. 
[ByUs, J., referred to 59 Geo. 3, c. 12, jsect 7. He 

shall * execute all such of the duties of the overseers of Baker 

v. 
the poor as shall in the warrant for his appointment Locu. 

be expressed, in like manner and as fully to all intents 

and purposes as the same may be executed by any 

ordinary overseer of the poor/'] 

In Glen's Poor Law Board Orders (a), it is said, 
"There is nothing to prevent the assistant-overseer 
signing it; but his signature will have no legal 
effect/' 

In Bennett v. Edwards (b), the action against the as- 
sistant-overseer for not allowing an inspection of the rate 
did not proceed upon his being in all respects overseer, 
but on the allegation and proof that he " as assistant- 
overseer had the rate in his possession," &c. 

In Fox v. The Overseers of Shaston (c), the poor-rate 
had not been allowed by two justices, but had not been 
appealed against, it was held a nullity, and non-pay- 
ment of it no disqualification. If there be any question 
here as to what are the actual duties of assistant-over- 
seer, it would be well to send the case back. 

Prideaua, for the respondent This is a valid rate, 
or, at all events, is not void. If it were not for 7 
ft 8 Vict, c. 101, the case would be a very clear one 
for the respondent. The 69 Geo. 3., c. 12, sect. 7, 
directs that the assistant shall execute all such duties 
of overseer as shall be expressed in the warrant for 
his appointment Here the warrant is for the per- 
formance of all the duties except the collection of 

(a) Pago 893. (<0 2 Lutw. Beg. Cos. 97; 6 

(6) 7B.4C.Wt;*B.4C. 702. C. B. 11. 
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1864. rates. The making of rates is one of the duties dis- 
tinct from the collecting, but that is not excepted. 

In Rex v. Watte (a), the assistant-overseer was declared 
by thd Court not to be "the servant of the churchwar- 
dens and overseers of the parish, but of the vestry from 
whom he directly receives his authority." That waa 
before 7 & 8 Vict. c. 101. 

[Byles, J. Could he have been displaced in any 
other way than by an order of the vestry ?] 

It is apprehended not 

In Points v. AttwoodQi), which was decided since 
7 & 8 Vict., c. 101, it was held that an assistant-overseer 
appointed in general terms under statute 59 Geo. 3, c. 12, 
is an overseer whose duty it is to make out, under 
6 Vict., c. 18, sect. 13, the list of persons entitled to vote. 
The words of that Act, the Registration Act, in section 
101, are, "the words overseers of the poor shall extend 
to all persons who, by virtue of any office or appoint- 
ment, shall execute the duties of overseers of the poor, 
by whatever name or title such persons may be called, 
and in whatsoever manner they may be appointed." 

So in Cawnter v. Addams (c), where the Court held 
that an assistant-overseer who had, though there was 
tome informality in what might be called a renewal of 
his appointment, acted for several years in the duties 
of the office, was an overseer validly appointed for the 
reception of notices, &c 

In Skingley v. Surridge (d), where one was elected to 

(a) 1A.&E. 461. (e) Antfe, p. 50; 15 C. £., N. 8. 

(b) 2 Lutw. Beg. Cob. 117 \ 6 512. 
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be assistant-overseer by the vestry, and was appointed 1864 
by warrant of justices, but the resolution of the vestry 
did not specify any of the duties, it was held that 
though the appointment did not in express terms, yet 
it did by implication, specify the duties, which were all 
those of an overseer. 

It is submitted that at the worst the rate was only 
voidable, and in the absence of appeal is valid. 

Eannen, in reply. No case has been cited to show 
that the rate is not absolutely void, if the assistant* 
overseer ought not to have signed. 

[Erie, C. J. Is there no decision as to the signa- 
ture by an assistant-overseer of a notice of appeal 
against an order of removal?] (a) 

Erlb, C. J. I am of opinion that the Revising Bar- 
rister was right in the conclusion that he came to, that 
the claimant was not qualified to be put on the register 
by reason of his not having paid the poor-rate. The 
Legislature has made the payment of certain' public 
dues a condition to qualify a person to vote for a 
borough ; and it is found by the case that the poor- 
fa) See Rex v. Justices of North where it was complained that "the 
Biding 0/ Yorkshire, 6 A.& E. assistant-overseer had not signed 
863, which held, "if it be objected the notice of grounds of appeal 
that there is an assistant-overseer, against an order of removal ; and 
who has not signed the notice" (a the Court held that, in the ab* 
notice of intended application for sence of fraud, a notice signed by 
an order in bastardy), " the party the majority of the officers was 
objecting must show that, from good, which seems to imply that 
the terms of the appointment, it it might be of opinion, under some 
was Mb duty to sign." Also Rex circumstances, that the attistant- 
y.Juetiee*<tfWQrwidcsKire,ibA1$> overseer should sign. 
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1864. rot* °f & e parish, which is one of the dues so required 
to be paid, was not paid by the claimant, and therefore 
he is apparently disqualified* The rate which he has 
not paid appears on the face of it to be valid ; it pur* 
ports to be signed by the two churchwardens, one of the 
overseers, and the assistant-overseer. The statute of 
Elizabeth requires a poor-rate to be made by a ma- 
jority of the parish officers, and in this case four would 
presumably be a majority ; for, when we inquire into 
the facts, we find that there are four overseers and 
two churchwardens ; four would, therefore, constitute 
a majority. The point taken by the claimant is that 
it must be a majority of the churchwardens and over- 
seers, and that the assistant-overseer had no legal 
authority to sign the rate. I do not mean to express 
any opinion whether the rate is valid or not. The 
editor of the Poor Law Board Orders expresses an 
opinion in his book, that an assistant-overseer can- 
not, with any legal effect, join in making a rate. Here 
it appears that he has joined ; and I must say that, 
presumably, by 59 Geo. 3, c. 12, he has authority to 
join in making a rate, unless it is otherwise laid down 
in the warrant for his appointment. In the warrant, 
in this case, his duties are defined to be " to assist the 
overseer of the poor of the parish in the performance of 
all the duties incident to the office of overseer, except 
the collection of rates." Signing the rates is one of 
the duties incident to the office of overseer. Mr. Han- 
nen urged that the assistant-overseer is, in reality, a 
servant appointed to assist the overseers, and to obey 
their orders, and that he cannot act in the place of one 
of them ; but I think he is not sustained in that argu- 
ment. The statute says that he is to be appointed by 
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the vestry ; and, in the case of U. v. Watts (a), it is laid 1864. 

down that "the assistant-overseer is not the servant " 

Bakb* 
of the churchwardens and overseers of the parish, but _ v. 

of the vestry, from whom he directly receives his autho- 
rity/' He is, in fact, an original officer. It is true, by 
the 7 & 8 Vict, c. 101, sect. 61, "every assistant-over- 
seer appointed in pursuance of the 59 Geo. 3, c. 12, or 
of the orders of the said Commissioners, shall, subject to 
the rules of the Poor Law Commissioner, obey, in all 
matters relating to the duties of overseer, all directions 
of the majority of the overseers of the parish for which 
he acted/' but the extent and definition of his duties 
remain as before. The rate here is, then, apparently a 
valid one, and this apparent validity is confirmed by 
the allowance by the magistrates. 

In the case of Fox v. The Overseers of Shaston St. 
Peter, Shaftesbury (6), Maulb, J. says : — " The Justices 
of the Peace are said to act ministerially only in allow- 
ing the rate, which is correct in this sense, that they 
have no power of judging of the intrinsic goodness or 
badness of a rate ; " and he adds : — " But I think that 
the Justices may act judicially when a rate is brought 
for allowance, so far as to judge whether the church- 
wardens and overseers who offer the rate are the proper 
officers to make it ; " and he cites IL v. Folly (c), where 
the Justices refused to allow a rate, because not made 
by the proper officers, and the Court of Queen's Bench 
upheld their decision. Here the rate which the claim- 
ant neglected to pay was presumably a valid one. But, 
if the claimant had desired to try its validity, he could 
have done so by appeal ; and, pending the issue, he 

(a) 7 A. fr E. 469. (c) 1 Botts P. L. 78. 

(6) 2 Lubw. Reg. Cos. 101. 
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1864. should have paid it, which would have entitled him to 
his vote. If he had paid the rate, and it had turned 
out to be an invalid one, he would, by statute (a), have 
been allowed for the payment in the next rate. He 
has, instead, kept the money which the Legislature has 
required him to pay to make up his qualification, and 
to show his solvency, and that he is a person to be 
trusted with a vote ; because, as he says, the rate was 
signed by the wrong person. Without deciding that 
point, I think it was as against him, in the absence of 
appeal, a valid rate ; and it would, besides, be setting a 
bad example to hold that a person could be entitled to 
all the privileges he would have acquired by the pay- 
ing of the rate, when he has withheld payment of it on 
a ground which is perfectly indifferent ; because, by law 
he is entitled, if compelled to pay, to allowance in the 
next rate if the former one be quashed. 

Btles, J. I am of the same opinion. The rate is 
good on the face of it It is apparently signed by the 
proper parties, and it is published and allowed by two 
magistrates. The assistant-overseer is appointed under 
59 Oeo. 3, c. 12, sect 7, and by that section he is to be 
appointed and removed by the vestry, and nothing is 
said about his obeying the overseers. He is autho- 
rized to execute all such of the duties of the office of 
overseer of the poor as shall in the warrant of his ap- 
pointment be expressed, as if he were an overseer. Here 
he was appointed to assist in the performance of all 
the duties incident to the office of overseer, except the 
collection of rates. There may have been good reasons 

(a) 41 Geo. S, c 23, sect. 1. 
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for that exception (a). Looking at the statute, there* 1864 

fore, and the warrant of appointment of the assistant- * 

overseer, he seems to be invested with the full powers v. 

of an overseer. Mr. Hannen argues he is their servant ; 
but it appears to me that he is rather their coadjutor. 
It has been decided in the two cases referred to— viz. 
the one in this Court, and that in the Queen's Bench, 
that an assistant-overseer is a fellow-officer with the 
overseers. If we were considering the validity of the 
rate, or an appeal against it, I own, without giving a 
distinct opinion on the subject, that I should have 
great doubts whether the rate was a bad one. My lord 
has referred to a case which, I confess, I was not 
aware of I had always understood that the allow- 
ance of a rate by the magistrates was simply a minis- 
terial act. It seemed strange that a statute should 
require magistrates to do an act without option or 
judgment in any state of circumstances; but now, 
looking at the case of R. v. Folly, and the observations 
of Maule, J., upon it, there seems to be a good reason 
for the magistrate signing the rate ; for strangers and 
new-comers in the parish would not know who are the 
overseers to authorize the rate ; but the opinion of two 
justices resident in the neighbourhood may satisfy 
them upon this point. Now, though the magistrates 
may be deceived or mistaken, and their allowance of 
it may not make the rate good, if the proper persons 
have not signed it, yet it may make it so far good that 
it is not void, but only voidable according to law. I 
venture to say, that many rates are questionable on 
some ground. A rate may be amended, or it may be 

(a) It was, perhaps, to avoid guardians, who, the case finds/ ap- 
infringing on the province of the pointed him collector of the rates. 
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1864. quashed upon appeal; and until it is questioned in 
the manner provided, it must be taken to be valid 
for all purposes such as the present. I think the 
Revising Barrister has not come to a wrong con- 
clusion. 

Keating, J. I am of the same opinion ; and I 
entirely agree with the reasons given by my Lord, and 
my Brother Byles. Mr. Hannen relied strongly on the 
terms of the statute 7 & 8 Vict. c. 101, insisting that 
by that statute an assistant-overseer is to obey the 
orders of the majority of the overseers. Why should 
we hold that in signing the rate the assistant-overseer 
disobeyed the orders of the majority of the overseers ? 
It does not appear in the case whether he disobeyed 
them or not. I see no reason why we should hold 
either against the rate itself, or against the decision of 
the magistrates, that it was bad. The decision ought 
to be affirmed. 

Decision affirmed. 
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Powell, Appellant ; Guest, Respondent. 

Nov. 22. 

THE case stated that at a Court held for the revision a man im- 

of the list of voters for the borough of Kidderminster, without option 

Richard Powell duly objected to the name of Thomas ^uU^ina 

Quest, jun., being retained on the list, in respect of the fjj^^fn 

occupation of a house in Stourbridge Street f in the parish ™* leg *« *• 

of Kidderminster Borough, on the ground that the said not reside in 

the borough 
Thomas Quest had not resided for six calendar months within sect. 82 

next previous to the last day of July in that year c . 45, though 

within the said borough, or within seven miles thereof, boronghhfc 

The qualification of the said Thomas Quest was duly t^'J^* 
proved in all other respects. intends to* 

On the 27th day of February, in the same year, retumthere. 

Quest was convicted of an assault, and committed by of actual ab- 
sence there 
the magistrates of the borough of Kidderminster to must be a 

Worcester Graol for six months' imprisonment, with- any moment 

out the option of paying a fine. He duly served the Jjder2?»- 

said term of imprisonment, and returned to Kidder- rtructive°resi- 

minster on the 25th of August. Worcester Goal was dence for p* 

* purpose of 

situate more than seven miles from the borough of qualification. 
Kidderminster, or any part thereof. 

At the time of his conviction, Quest resided at the 
above-mentioned house, and carried on there the busi- 
ness of a butcher and beerseller; and, after his convic- 
tion, but before leaving Kidderminster^* made arrange- 
ments by which the said businesses were carried on, and 
the said house was occupied by his servant, on his be- 
half, during his absence, to. whom he gave the key of 
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1864. the house, and paid 15*. per week to conduct the said 
businesses. His furniture remained undisturbed in the 
house during his imprisonment ; and, immediately on 
the termination thereof, he returned to his said house, 
and has continued to reside there ever since. 

The said Thomas Quest was a widower, and had no 
family. 

It was contended that, under the circumstances 
stated, Quest had not resided for six calendar months 
next previous to the last day of July in the current 
year within the said parish of Kidderminster Borough, 
or within seven statute miles thereof, or any part 
thereof. 

The Revising Barrister held that, under the circum- 
stances stated, Quest had resided for six calendar months 
previous to the said last day of July in the then year 
within the said parish of Kidderminster Borough, and, 
therefore, retained his name on the list of voters. 

Keane, Q. C, for the appellant. 

The substantial result of the decisions is that the 
actual corporal presence of the voter for the six months 
is not necessary to obtain a qualification under sec- 
tion 32 of 2 Wm. 4, a 45. In Whithorn v. Thomas (a} 
Erle, J. says : — " I apprehend that, in order to consti- 
tute residence, it may not be necessary that a party 
should sleep in the place at all. He might himself 
be absent the whole six months ; but, if his family 
were there, and he had the intention of returning, he 
might still * reside ' within the meaning of this statute," 
Yet, he must have the potentiality, as well as the will, 
to be present at his residence. He must have an 

(a) 1 Lutw. Beg. Cos, 125. 
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option. Here he was under restraint, and his prison was 1864 

more than seven miles from the borough. He referred 

to In re Jones (a). The 9 & 10 Vict. c. 66, sect. 1, P °v. BLIt 
Poor Law Removal Act, is an instance where the wmm * 

Legislature, in defining residence, has enacted that 
imprisonment shall not make a break in it Reg* v. 
Salford (6), overruled by Hartfield v. Rotherjield (c). 
There compulsory residence out of the parish was held 
to' constitute no break; because, "for all purposes, 
time so passed, is excluded by the statute from compu- 
tation/' Other cases on the same statute are Reg. v. 
Potterhanworth (d), and Reg. v. Halifax (e). In the 
latter case, residence elsewhere under an order, was 
held such a break, though it was compulsory, and 
though the pauper left furniture in a house rented and 
occupied by him, and retained the key, and always had 
the animus revertendi 

[Bylbs, J. Do you place reliance upon the delin- 
quency of the voter ?] 

There is no case express upon the point. 

[Bylbs, J. If not, what would be said in the case of 
a man illegally detained ?] 

He, in law, would be considered not in custody 
But, if he were under legal arrest, as under a capias ad 
satisfaciendum, he would have an option in law, as to 

(a) 2 A. «fe B. 486. (d) 28 L. J., M. C. 56. 

(6) 12 Q. B. 106; 17 L. J., (e) 12 Q. B. Ul ; S. C. 17 L. J. % 

if. a i7o. m. a 158. 

(c) 17Q.B.7M;S.C,2ll.J., 
H. C. 65. 

VOL. I. H.P. M 
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1864. P a 7 his debt, & c -> tut this man has none. It is an 
offence against law to be thus imprisoned. 



Powell 
r. 

Guest. 



[Erle, G J. An optional absence is no break ?] 

It is impossible, against decided cases, to say it is. 

[Erle, 0. J. Can a man detained in hospital with a 
broken leg be said to have the required option ?] 

He might legally, if it were consistent with his health, 
return to residence. He has at least that sort of op- 
tion, but it would be illegal for this man so to do before 
his sentence was fulfilled. Reg. v. Barnsley (a), and Reg. 
v. Seend (b), are similar cases to Reg. v. Halifax (c). 
They show the desire to return, without the right to 
do so, to be insufficient under the statute. He re- 
ferred to Dewhurst v. Fielden (d), to show that a voter 
could not connect residence in two dwellings within 
the district to form a qualification, much less one with* 
in and one without 

Karslake, Q.C. (Bourke with him). The Revisor 
has found the residence as a fact, if the imprisonment 
is no break. The Poor Law cases throw little light 
on the subject. Mauley J., observed, in Dewhurst v. 
Fielden, as reported — " I think we should not involve 
ourselves with the decisions on settlement cases. We 
ought to be spared decisions on the Tenement Acts, 



(a) 12 Q. B. 193; S. O. 18 (c) Ubi supra. 

L. J., M. C. 170. (d) 7 M. J- 0. 182 ; A 0. 1 Lutw. 

(6) 1 2 Q. B. 133 ; S. C. 18 L. /., Beg. Cos. 274. 

m. a 13. 
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which are not at all on the same subject as the Reform 1864. 
and Registration Acts. The same reasons, therefore, are 
not applicable in the construction of them." 

In Nias v. Davis (a), it was held, that a prisoner in 
the common gaol for Radnorshire, on a ca. so., but 
having a permanent lodging in London, where he had 
resided for twelve months before his arrest, and in 
which his wife and family still remained, and to which 
he intended to return, had a sufficient "residence" in 
London to enable him to petition the Court of Bank- 
ruptcy there, under 5 & 6 Vict. c 116. 

If he were not residing in Kidderminster, he had no 
residence. Imprisonment cannot be a residence. 

In Dimston v. Paterson (6), this Court held, that a 
compulsory sojourn in gaol did not constitute it the 
" dwelling" of the party within the County Courts Act, 
9 & 10 Vict, c 95, sect. 128. The reason of the judg- 
ment is, that " the residence was compulsory and 
temporary, without any intention of remaining/' 

In The King v. Mitchell (c), freemen, substitutes in 
the militia, quartered at Colchester, but having dwell- 
ings in Norwich, in which their families resided, and to 
which they at times resorted on furlough occasionally, 
only for voting, were held to be inhabitants within the 
meaning of a local act requiring them to have been 
inhabitants for six months to qualify them to vote in 
municipal elections for Norwich. 

In Reg. v. Holbeck(d), imprisonment out of the 
parish, in default of paying a fine, was considered not 
to break the residence, and make the pauper irre- 
movable. Though the case is on the Poor Law, the 

(a) 4 0. B. 444. (c) 10 East 511. 

(b) 5 0. B., If. S. 267. (d) 16 Q. B. 404. 

M 2 
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1864 reasoning assumes a dwelling in the parish and in-' 

tention to return, and proceeds to decide as to the 

v. nature and effect of the interruption in fact. There 

the argument had been urged that there was a break, 
" because the power of returning would be taken away 
by law during such imprisonment." The Court said, 
" We find no good reason and no Analogy to support 
this position/' That case was affirmed in Hartfidd v. 
Rotherfield (a), though that overruled Reg. v. Salford (6). 
If the gaol was within seven miles of the borough, it 
would be admitted he was residing, and yet he would 
have no more control over his movements or property 
than this man has. The argument contra applies 
equally to a person confined in a lunatic asylum. 

[Btles, J. Perhaps there is this distinction. There 
the cause of confinement would be involuntary, here the 
claimant's own act has produced the imprisonment] 

Still he is removed by force of law. So of a man 
carried off by a press-gang, and subsequently obliged 
to serve. So of one arrested for felony, who finds bail 
or even is convicted, and afterwards shown to be inno- 
cent and pardoned, or who is acquitted on merits or 
some technical grounds. 

Keane, in reply. In Rex v. Mitchell, all the militia- 
men resorted on furlough to Norwich. 

The proviso in the Poor Law Act is urged to be in 
point as showing that it was the opinion of the Legis- 
lature that imprisonment would interrupt the resi- 
dence, unless it was declared that that should not be so. 
(a) Ubi supra. (6) Supra. 
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The cases under the County Court Acts depend on 1864. 

the word " dwells/' That under the Bankruptcy Act ~ 

turns on this, the object of the Legislature in forming y . 

districts, that the distribution of assets should take 
place in the midst of the creditors, in the neighbour- 
hood where he had carried on business. 

Eble, C. J. I think the Revising Barrister's decision 
was wrong, and that the claimant did not acquire a 
vote. The statute requires as part of the qualification 
of a voter for a city or borough, that the claimant 
should have resided for a certain period within the 
boundary, or within seven miles of the borough, and 
the present claimant was in prison under a sentence 
for misdemeanor for a great part of the time during 
which the statute requires residence as part of the 
qualification. Now, did he reside within the meaning 
of the Act during the time that he was so imprisoned ? 
I will assume that he had a house, and that he had a 
wife and family, and the animus revertendi as soon as 
his imprisonment was over ; but during the time he 
was in prison he had not the liberty to return; he 
had lost the liberty of returning by a wrongful act of 
his own, leading to such a confinement as prevented his 
being bodily present. Now, the doctrine appears to me 
to be laid down very correctly in Elliott on Registration 
(a) : "In order to constitute residence, a party must pos- 
sess at the least a sleeping apartment ; but that an un- 
interrupted abiding at such dwelling is not requisite. 
Absence, no matter how long, if there be the liberty 
of returning at any time, and no abandonment of the 
intention to return whenever it may suit the party's 
(a) 2nd edition, p. 204. 



Digitized by 



Google 



156 MICHAELMAS TEEM, 

1864 pleasure or convenience so to do, will not prevent a 



constructive legal residence ; but if he has debarred 
v. himself of the liberty of returning to such dwelling by 

¥1Sf * letting it for a period, however short, or has abandoned 
his intention of returning, he cannot any longer be said 
to have even a legal residence there." Now, the learned 
author has expressed it, " if he has debarred himself 
of the liberty of returning to such dwelling, he has not 
even a legal residence ; " and he has put two examples, 
"by letting it/' or "by abandoning his intention to 
return/' I think that the claimant did " debar himself 
of the liberty of returning to such dwelling," for he was 
voluntarily guilty of a criminal act, by reason of which, 
according to the laws of his country, he was put in 
prison ; his power of regulating his movements was 
taken away from him, and he lost the liberty of return- 
ing to his dwelling. Were we to discuss and define the 
meaning of the word residence, we should have to 
advert to innumerable cases in which the meaning of 
that word shifts continually, according to the varying 
intention of the Legislature in the statutes in which it 
occurs. For the purpose of the Bankruptcy Acts a 
man may be held to reside where he keeps his family, 
carries on his business, contracts his debts, and trans- 
acts business with his debtors and creditors ; and such 
has been held the residence of a bankrupt, though he 
had been taken and imprisoned in Presteign Gaol, for 
the purpose of giving the Bankruptcy Commissioner in 
London power to send for and examine him. I should 
hold that statute to be alio intuitu from the present 
statute. Besides, in my opinion, a party impri- 
soned for a civil debt would not have debarred himself 
irrevocably from having the liberty of returning to his 
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dwelling ; because, by payment of his debt, by com- 1864 

pounding with his creditors, or by obtaining protection 

under the Bankruptcy Act, or in some other way, he °£ BLL 
might at any time be able so to return. The circum- Gto*. 
stances of a militiaman are in some degree consistent 
with his power of returning from time to time ; where- 
as there is an absolute incapacity in the case of a man 
committed to prison on a criminal charge, not even with 
the option of paying a fine or going to prison. It ap- 
pears to me that all those cases can be well distinguished, 
and that, in this statute, the intention of the Legislature 
in bestowing the qualification proceeded partly upon 
personal, and partly upon commercial considerations, 
in order that the privilege might be exercised by one 
who resided, or had commercial transactions in the 
district, and so might be led to study the interest 
and welfare of the district ; and, through that, the in- 
terest and welfare of the nation at large. If a person 
is imprisoned for an offence, he does not, in my judg- 
ment, comply with the requisites of the statute. If 
imprisonment for five months would not take away his 
qualification, I do not see why an imprisonment for 
two years, or any number of years, should. It would 
frustrate the intention of the Legislature requiring that 
there should be residential or commercial qualification, 
and a residence in the district, to hold that a man who 
has been absent from wilful misconduct has complied 
with the condition of " residence/' 

Btles, J. I am of the same opinion. It is not 
necessary or convenient to lay down any universal rule, 
or to affirm what is the result of the cases cited as to 
what amounts to a legal disability for residence, that 



Digitized by 



Google 



GVEST. 



158 MICHAELMAS TERM, 

1864. ls > ^ ow ^ ar the inability created by the claimant's own 
- criminal and voluntary act, and not by his misfortune, 

v. will break the residence. In the first place, those cases 

are distinguishable which depend on sickness, lunacy, 
or accident, or mere absence. Those are none of them 
legal disabilities. So are the cases of persons innocent, 
but under remand, or in custody, not caused by their 
own criminal and voluntary acts. So are distinguish- 
able the cases of imprisonment under legal process, as 
a capias ad satisfaciendum, or for non-payment of a 
fine ; because, in both cases, the payment of the debt 
or the fine would relieve the party from imprison- 
ment Extreme cases may be put on both sides, and 
there is as much inconvenience in those extreme 
cases on the one side as on the other. On the one 
side, it may be said that imprisonment for twenty-four 
hours upon a trivial charge may deprive the party of his 
franchise ; on the other side, that twenty years so spent 
would not ; though I confess at first sight I was hardly 
able to reconcile the difficulties that presented them* 
selves. I agree with my Lord that the Revising 
Barrister was wrong. 

Keating, J. I am of the same opinion. Though 
this case no doubt involves considerable difficulty as to 
where the line should be drawn, still J think, with the 
other members of the Court, that a party who, by his 
own criminal act, debars himself from actually resid- 
ing by his own criminal act, does not constructively 
reside. 

Judgment for the appellant 
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Powell, Appellant ; Bradley, Respondent. 

Nov. 22. 

A T the revision of the list of voters for the borough it is not 

of Kidderminster*, Frederick Bradley duly claimed the claimant* 

to have his name inserted on the list of persons en- ^^ f falf 

titled to vote in the election of a member for the borough Jg£ ^JJjfjJf M 

of Kidderminster, in respect of the joint occupation of months of 
r * r occupation. 

a foundry and premises at Clensmore, in the parish of It is sufficient 

that he is so 
Kidderminster Borough. Richard Powell duly objected at the time of 

to the name of the said Frederick Bradley being in- of the lists, as 

serted in such list of voters. b^Tn folmtriy 

The foundry and premises were in the joint occupa- ^en^o? " 

tion of Frederick Bradley and his brother Samuel Brad- ™* n * 1** 

ley, for twelve calendar months next previous to the under 6 *&* 

i ,*..,. . c.l8,iscro- 

last day of July in the present year. ated to ob- 

The said Frederick Bradley attained the age of disputes as to 
twenty-one years in the month of March in the same carried°on at 7 
year. At the said foundry the trade or business of {^tEs. 
iron-founders was carried on, under the firm of John 
Bradley and Company. 

It was objected, first, that as Bradley was only twenty- 
one years of age in Mcvrch, he could not have occupied 
as owner or tenant the said foundry and premises for 
twelve calendar months previous to the last day of July 
in the present year. 

Second, that Bradley was not of full age during the 
whole of the twelve calendar months previous to the 
said last day of. July. 

The Revising Barrister held that Bradley, having 
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1864. attained the age of twenty-one years in March, was 
~ not precluded thereby from occupying the foundry and 

v. premises, as required by the statute; and that the 

minority of Bradley during a portion of the twelve 
months previous, did not of itself constitute a disquali- 
fication, and therefore retained his name on the list of 
voters. 

Keane, Q.C., for the appellant He gave up the first 
point, ie. } whether a minor could occupy within the 
meaning of the Act 

As to the second, he argued that, by 7 & 8 Will 3, 
a 25, sect 8, " No person under the age of twenty-one 
shall, at any time hereafter, be admitted to give his 
voice for election of any member ... to serve in 
. . . Parliament'' Then, in sect 27 of 2 Witt 4, 
c 45, the words are, " every male person of full age." 
Even if the words "of full age" were omitted, the 
former statute was still in force. Then, in the proviso 
as to occupation occur the words " no such person," i&, 
no one not of full age. This section is very similar to 
sect. 9 of the Municipal Corporations Act, 5 & 6 Witt. 4, 
c. 76. All the conditions of age and occupation must 
concur to give the vote. 

Karslake y Q. C. (Bourke with him), contrA. If full 
effect be given to the argument for the appellant, it 
will have the effect of disqualifying any one under 
twenty-two from voting, and so virtually alter the sta- 
tute, which enacts twenty-one as the age. 

Sect 40 of 6 Vict. c. 18, gives power to the Revisor 
to expunge names, and correct register. The words 
used are " then incapacitated," that is, at the time of 
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revising. At that time in this case the respondent was 1864. 
of full age. The "qualification/* in the early part of 
sect. 40, refers to the occupancy or other subject of _ v . 
qualification, and not to the age of the voter, 

Keane replied. 

Eble, C. J. I think in this case that the Revising 
Barrister was right. The qualification given by 2 Will 4, 
c. 45, sect 27, is, that " every male person of full age, 
and not subject to any legal incapacity, who shall 
occupy " the proper premises, " shall, if duly registered, 
be entitled to vote." Then follows a proviso that no 
such person shall be so registered, unless he shall have 
occupied such premises for twelve calendar months 
next previous to the last day of July. The person 
entitled to vote must, therefore, be of full age at the 
time when he claims actually to vote. By the statute 
2 Will. 4, c. 45, sect. 27, he must also be of full age at 
the time when he claims to be put upon the register ; 
but does that statute require that he must be of full 
age at the time when the twelve months began to run, 
during which he must have occupied the property which 
is his qualification ? I think that no such thing was 
intended in the statute ; and, though it has the words 
" every male person of full age, and not subject to any 
legal incapacity, who shall occupy, &a, shall, if duly 
registered, &c, be entitled to vote;" the meaning of 
that is, " who shall have occupied." The proviso rather 
confirms this, which is, "that no such person shall be 
so registered in any year, unless he shall have occupied 
such premises as aforesaid for twelve calendar months." 
I think " such person " does not mean " such person of 
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1864. fidl a S e ' not subject to any legal incapacity" at (he 
time of claiming his vote. 

The statute ought to be construed together with 
6 Vict c. 18, sect 40, which makes it perfectly clear to 
my mind, that the question for the Revising Barrister 
is, whether at the time of claim before him to be put 
upon the register, the claimant would, if an election 
wa6 at that moment being held, be a party qualified to 
vote, according to the proper description. Really and 
truly, the Revising Barrister's Court was substituted 
for a discussion at the polling booth, pessimi exempli, 
whether the voter was qualified or not. The party 
claiming to be put upon the register ought therefore to 
be one who, if an election was going on, would be a 
party entitled to have his vote taken. 

The words of sect. 40 of 6 Vict. c. 18 are, " that the 
Revising Barrister shall expunge the name of every 
person whose qualification, as stated in any list, shall 
be insufficient in law to entitle such person to vote/' 
The Revising Barrister may imagine to himself that an 
election is going on, and the claim is a vote tendered, 
and then determine whether the claimant be entitled, 
according to the description here given. That part of 
the section, in my opinion, relates to the qualification 
by property. But then follow the objections, upon 
which the striking out is to be consequent. The same 
idea is presented in respect of full age, " and in case 
the same " (i.e., qualification) " shall not be proved to 
the satisfaction of such Barrister ; or, in case it shall 
be proved .that such person was then " (that is, at the 
time of making up the register) " incapacitated by any 
law or statute from voting in the election of mem- 
bers to serve in Parliament, such Barrister shall ex- 
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punge the name of every such person from the said 1864. 

lists." 

Powell 
Imagine an election being held ; a man comes up, ^ y. 

claiming to have his name put on the register; the 

Revising Barrister has a right to ask him, Are you of 

full age? If he is in this respect incapacitated, the 

Revisor is ordered to expunge the name. Therefore it 

comes to this ; no man shall be put upon the register 

until he prove his capacity to vote, as if an election 

was going on. This test makes it clear to my mind, 

that what the Legislature intended was, that those who 

are of full age at the time of the Revisor's decision, and 

have fulfilled all other requisites, shall be entitled to 

their votes. Upon the construction contended for on 

behalf of the appellant in this case, it would create a 

disability, that the party could not vote till twenty-two 

years of age, whereas the legislature has for a long time 

considered that a man is of age at twenty-one, and of 

full capacity for the enjoyment of all his rights. 

Btlbs, J. I am of the same opinion. The statute 
7 & 8 Witt. 3, c. 25, sect 8, enacts, whatever the com- 
mon law may, have been, that infants shall not vote, 
and shall not be elected as members of Parliament. It 
makes the votes of infants void, and subjects elected 
infants, who presume to sit in Parliament, to very ■ 
serious penalties. Now, one ought not to, unless com- 
pelled, extend the time of legal incapacity beyond the 
term of twenty-one years, to be reckoned at the time 
of voting. We are obliged, by the terms and provisions 
of the Reform Act, to say that a person must be of the 
age of twenty-one years when he is duly registered ; 
for it is to be remarked upon the Act of Parliament, 
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1864 &** only two questions can be put to the voter at the 
— — — election, of which the question relating to his majority 
t. is not one ; and, therefore, it is absolutely necessary 

that he should be of full age at the time of registration. 
Now, we are asked, without any necessity, as it seems 
to me, to strain the words of the Act of Parliament, 
and say that, on the true construction of sect 27, the 
claimant must have been of age from the commence- 
ment of the occupation which constitutes the qualifica- 
tion. The words are, " every person of full age who 
shall occupy," meaning, as my Lord has pointed out, 
" who shall have occupied for twelve months." Now, he 
may occupy for twelve months under two categories, 
either of which would fall within the Act of Parlia- 
ment. He may have occupied for twelve months, which, 
I apprehend, would be within the words of the Act of 
Parliament; or he may have occupied for twelve 
months, being, during the whole time, of full age. 
The contention of the appellant is, in effect, to insert 
this additional qualification, " occupier, and being of 
full age during tjie whole time of such occupation." 
There is no necessity for that, in order to give a sensi- 
ble construction to the Act of Parliament The con- 
struction we are adopting seems the natural one, and 
it is not followed by the consequence of extending the 
period, of incapacity from the age of twenty-one to 
twenty-two. 

Keating, J. I am of the same opinion. The only 
difficulty I felt in this case was as to how far, if Mr. 
Keane's argument were not to prevail, an infant could 
be kept off the register who had occupied for twelve 
months ; but sect 40 of 6 Vict. c. 18, to which Mr. 
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Kardake referred, and which my Lord commented on, 1864. 

has removed any difficulty I felt upon the subject I 

think the Revising Barrister was right. v . 



Bbadlei. 



Decision affirmed 



Powell, Appellant ; Jones, Respondent. 

Nov. 22. 
T^HE case stated — W. J., under 

At a court held for the revision of the list of fa local Act, 
voters for the borough of Kidderminster, Richard fo™he^oor 
PotveU objected to the name of William Jones being S^^J 6 " 
retained on the list of persons entitled to vote in the jjoufie and gar- 

r den and two 

election of a member for the borough of Kidderminster, adjoining 

houses, for a 
in respect of property occupied within the parish of year. For 

Kidderminster Borough. this con- 

The said William Jones occupied in St. John Street, JjJJ^ made C 

within the parish of Kidderminster Borough, for twelve Jj^tTJaisiM 

calendar months previous to the last day of July in the ^ ""5*5 

present year, a house and garden, of upwards of the house and 

garden above 

clear yearly value of £ 1 0. £io, and 

afterwards 

The said William Jones was the owner of the said claimed to be 

house and garden in his occupation, and also the two ^teiy in* 

adjoining houses. gjp,* ^ 

He, some years since, under the provisions of 4 Vict, £** ™£*£* t 

the overseers 
did not alter the rating. The rate for the year of claim was 4s. 9d; but the arrears 
besides were £1 8*. 9d. He paid £1 2s. 6d ; but, not specifically appropriating it, the 
collector applied it in reduction of the whole due. Held, that the rate must be taken 
to be prima facie valid, and that it was evidence that W. J. was fuUy rated in respect of 
the house and garden. Secondly, that there was evidence from which the Revising 
Barrister might find that W. J. had paid all the rates in respect of the same. 
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1864 G oc - an ^ pers.) c lxxii, intituled "An act for better 
assessing and collecting the poor rates in the borough 
of Kidderminster, in the county of Worcester," com- 
pounded with the overseers for the said borough for 
the poor rates of th$ above houses for the term of one 
year; and, by entering into such composition, only 
one-half the amount was assessed on the said houses 
and garden for poor rates which would have been 
assessed thereon, if he had not entered into such com- 
position. At the expiration of the year, and down to 
the month of July last, inclusive, the Jidy rate being 
made and allowed on the 22nd day of that month, the 
overseers continued to assess the said house and garden 
on composition, although the said WUliam Jones did 
not enter into any composition agreement with them, 
other than as above stated, neither did he attend any 
meeting of the overseers for the purpose of entering 
into any other composition agreement; but the de- 
mand made by the overseers, and the receipt given by 
the collector, stated that the rates were composition 
poor rates. Subsequently to the said William Jones 
entering into such composition as aforesaid, and pre- 
viously to the 3l8t day of July, 1863, he made im- 
provements to the said house and garden, by which 
the clear yearly value thereof was raised to upwards 
of £10. 

The said William Jones, in October, 1863, but he 
could not state the precise day, claimed to be rated 
separately from the said two other houses, and to the 
full rate for and in respect of the house and garden in 
his occupation! for the purpose, as he then stated to 
the overseers, of " getting his vote ;" but he did not at 
the same time pay, or tender the arrears of rates then 
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due* The overseers did not alter the rating in respect 1864 
of the said house and garden. 



The compound rate laid in October, 1863, amounted, .- v . 



for all three houses and gardens, to 4*. 9d ; there were 
arrears of former rates brought forward of £1 3& 9cL 
The total rates then due in respect of the three houses 
were £1 80. 6i William Jones, subsequent to his 
claiming to be separately rated, as aforesaid, and pre- 
vious to the 20th day of July in the present year, paid 
to the overseers of the said borough the sums of 10*. 
and 12*. 6d, making together £1 2s. 6cL, which was 
more than sufficient to pay all rates due previously to 
the 5th day of January last, in respect of the house 
and garden in his own occupation ; but at the time of 
making such payment he did not state or specify to 
what rate, or in respect] of which houses he paid the 
said amounts, and the collector placed the amount 
against all the rates, namely, £1 8s. 6d. 

It was objected that the name of the said William 
Jones should be expunged from the list of persons 
entitled to vote in the election of a member for the 
borough of Kidderminster, in respect of property occu- 
pied within the said parish of Kidderminster Borough, 
inasmuch as he had not been rated in respect of such 
house and garden to all rates for the relief of the poor 
in such parish of Kidderminster Borough, made during 
the time of such his occupation, as aforesaid. 

Second. — That the said WUUam Jones had not paid 
the poor rates payable from him previously to the 5th 
day of January, on or before the 20th day of July in 
the present year. 

The Revising Barrister held that the said William 
Jones was rated in respect of such house and garden to 

VOL. L H.P. H 



Joins. 
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1864. *U rate* f° r tlie relief of the poor in Bach parish of 

Kidderminster Borough made during the time of his 

r. occupation, and that he had paid the poor rates pay- 

able from him previously to the 5th day of January, 
on or before the 20th day of July in the present year, 
and accordingly retained his name on the list of voters, 
but allowed this appeal 

If the court shall be of opinion that, under the cir- 
cumstances stated, the said William Jones was not 
rated in respect of such house and garden to all rates 
for the relief of the poor during the time aforesaid, or 
that he had not paid the poor rates payable from him 
previously to the 5th day of January on or before the 
20th day otJuly in the present year, then the name of 
the said William Jones is to be expunged from the list 
of voters, and the register of voters is to be altered 
accordingly, otherwise to remain unaltered. 

Keane, Q. C, for the appellant This is a case where 
a local Act, 4 & 5 Vict, c lxxii., has given a mode of 
agreeing on the poor rates. 

The statute, by sect. 2, enacts, that if the owner of 
any dwelling-house ... the yearly value whereof 
shall not amount to i?10, desire it, he may compound 
according to specified rates. By sect. 3, yearly meet- 
ings are to be held for entering into such composition. 

The first objection arises under 2 WilL 4, c. 45, & 27, 
" nor unless such person, where such premises are 
situate in any parish ip which there shall be a rate for 
the relief of the poor, shall have been rated, in respect 
of such premises, to all rates for the relief of the poor 
* . . made during the time of such his occupation/' 
Here Jones was owner and occupier of one of them, 
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and the statute never meant to give an occupier of 1864. 
small tenements the right of voting, and ? give him the 
benefit of the reduced rata 

Again, the premises are not to be of the value of 
jPIO ; but the property in respect of which he claims 
having become of higher value, he now claims to be 
put upon the register. Yet he does not pay the full 
amount; but, being liable in respect of arrears, he 
pays, giving no direction. But, if he wanted to get a 
Tote, he ought to have appropriated the payment If 
not, the receiver may do it at any time; and, if he 
should not, the law will apply it to that which became 
earliest due. 

[Btles, J. But is that so, where the person receiv- 
ing knows the different items to which payment is to 
be appropriated ?] 

Respondent was not properly rated. One enjoying 
this advantage is not entitled to any favour. He has 
compounded for some time, and it may be doubted if 
he is within the local act at alL The parish is to get 
the advantage of the owner paying for the occupier, 
and then permit him to pay less ; but this ought not 
to apply to such a person as the claimant here, when 
he founds his claim on being rated, and having paid. 

Kardake, Q.C. {Bourke with him), was not called 
upon. 

Erle, C. J. It seems that the respondent is rated, 
for we must assume that the rate was a valid rate ; 

» 2 
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1864. * n d that, as his name has been upon the rate book, 
any objection such as those Mr. Keane has made might 
have been set right. Now, if we may take the rate 
primd facie to be valid, we need not go into those 
questions which possibly might arise, if there were a 
doubt whether the party was rated Then, has he paid 
his rate ? Now, there was much strength in the argu- 
ment that the payment ought to have been appro- 
priated ; and, if not appropriated by the payer, that 
the receiver has a right to appropriate it Actual 
express words are not essential. It may be done in 
the course of business, or by what one may call a tacit 
expression between the parties ; and, though there is 
very little to found an observation on, in the statement 
of the case, it is clear to my mind that the respondent 
desired to be qualified ; he knew that he ought to pay 
the arrears of rates in order to be qualified, and he did 
pay enough to settle the arrears, but did not use words 
to appropriate it to them specifically. I cannot say 
that there is much to, discuss about the matter. It 
appears to have been all before the Revising Barrister, 
who has found, as a fact, that the party had so paid as 
to secure his qualification. I do not see any reason to 
think that he was disentitled. 

Byles, J. I am of the same opinion. The rate is 
primd facie good ; at all events, it could only be ques- 
tioned on appeal With respect to the appropriation 
of payments, there cannot be the least doubt as to the 
intention of the payer. I think the receiver knew 
what the intention of the payer was; but, whether 
that be so or not, there is at least evidence that the 
claimant had paid the rates. The Revising Barrister 
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has found that he had ; and, that being so, it is impos- 1864 
sible for us to say that he is not qualified. 



Keating, J. I am of the same opinion. Mr. Reane 
very frankly admitted that, if what passed when he 
claimed to be rated had passed when he paid the rate, 
there could be no doubt there would have been com- 
plete evidence of an appropriation. The Revising 
Barrister does not find what time elapsed between the 
claim and the payments, and it is quite consistent with 
all the facts stated, that in truth the same impression 
may have been on the minds of both the payer and the 
receiver at the time when the payment was actually 
made. There was, I think, strong evidence of appro* 
priation, and the Revising Barrister was right. 

Decision affirmed (a). 

(a) Powell, Appellant; Pugh, Respondent. 

This was a similar case as to the rating point, reserved from the same 
place, by the same Revising Barrister. Chere were, however, no arrears 
unpaid. It was agreed the case should abide by the judgment in Powell 
t. Jones. 

Decision affirmed. 



Powell 

t. 
Jons. 
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Jfev.28; 

1865, 
Jan. 17. 

The words 
" or other 
building" in 
Beet 27 of 
Reform Act 
further con- 
sidered. 

A shed con- 
structed of 
planks, nailed 
to posts let 
into the 
ground, 
used for 
storing pota- 
toes by the 
claimant, in 
the way of his 
business as a 
market-gar- 
dener, and 
occupied with 
land of the 
yearly value 
of £20, is such 
A "building." 
It was erected 
during the 
tenancy, and 
on the prin- 
ciple quicquid 
ptaniatur *oU>, 
*olo cedit, and 
the finding of 
the Revising 
Barrister that 
it was affixed 
to the soiL 
Held, that it 
was part of 
the tenant's 
occupation, 
and not a 
mere chattel 
of the tenant. 
Qucere, is a 
pig-sty within 



Poweli* Appellant ; Farmer, Respondent (a). 

'THE cade stated that, at a Court held for the revision 
of the list of voters for the borough of Kiddermin- 
ster, on the 3rd of October, 1 864, RiehardPowett objected 
to the name of William Farmer being retained on the list 
of persons entitled to vote in the election of a member 
for the borough of Kidderminster, in respect of pro- 
perty occupied within the parish of Kidderminster 
Borough. 

William Farmer was a market-gardener, and, for 
the purposes of that business, had rented and occu- 
pied, under the same landlord, five acres of land in 
the parish of Kidderminster Borough, for more than 
twelve calendar months next previous to the last day 
of July, 1864, of the clear yearly value of i?2(k 

There was no building on the land when the said 
William Farmer first took the same of his landlord, 
but, previously to the 31st of July, 1863, he had 
erected on the land, at his own expense, a wooden 
structure, with boarded sides, and a thatched roof, and 
supported by wooden posts let into the ground. 

The entrance to the structure was by a door fastened 
by a padlock, and it was used by the said William 



(a) See the next case, of Powell 
y. Borcuton, which, though argued 

the words " or other building T 



after, seems of prior importance. 
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Farmer for storing potatoes and other things connected 1864. 

with his business. The said William Farmer had 

erected in like manner, on the said land, a pig- __ T . 
sty with a slated roof; but, in other respects, similar 
to the structure before-mentioned. 

There was no floor made to the pig-sty, but cinders 
were laid on the ground to keep it dry. 

It was objected : — First, — That the structures erected 
by the said William Farmer were not, nor was either 
of them, a building within the meaning of the Reform 
Act. 

Second,— That, inasmuch as the structures had been 
erected by the tenant, they formed no part of the pro- 
perty for which he paid rent, and could not be said 
to be occupied by him with the land, as tenant under 
the same landlord. 

The Revising Barrister held that the said structures 
were buildings within the meaning of the Act, and 
that they were affixed to the freehold, and decided to 
retain the name of the said William Farmer on the 
said list. 

If the Court should be of opinion that this decision 
was wrong, the name of the said William Farmer is to 
be expunged from such list. 

Keane, Q. G, for the appellant This case turns on 
the true construction of sect. 27 of 2 Will 4., c 45, 
which he read. 

[Byles, J. Has not this Court held that, whether a 
structure was a "building" or not, was a question 
for the Revising Barrister ? 
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1864 Kardake referred to Watson v. Cotton (a). 



y. Keating, J. It is to be remarked the Revising Bar- 



Yxbmwsl 



rister finds the buildings " were affixed to the freehold," 
hut, in fact, submits on the facts. Was he right in so 
holding?] 

Sut he also states how they were affixed, and the 
mode is insufficient to bring them within Shoes ▼. 
if awe (b). These are so plainly of a temporary and 
removable nature. 

. [Btles, J. The removability is hardly a test. If they 
were built with Portland stone, and let in three feet 
into the* ground, yet, if erected by the tenant solely 
for the purposes of trade, would not he have power to 
remove them J] 

This was a mere chattel, and not part of the tenancy, 
Rex v. Londonthorpe (c). It is competent for the Court, 
as to the finding in .the case, to say it does not agree. 
The ease of removal, though not by any means conclu- 
sive, is an element for consideration. 

[Erlb, C. J. The description given would seem 
capable of including whole cities of wood houses in 
America, or Switzerland.] 

Here the respondent is neither owner of the land 
nor tenant of the building. 

(a) 2 Lutto. Reg. Cos. 58; 5 (b) 2 8m. Lead. Cfcfc, 5th edi- 
0. B. 51. tion, 141. 

(c) 6 T. JL 877. 
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[Btles, J. There may be a difference between the 1864 
first building and the pig-sty. It was his trade to 
keep a market-garden, but not to keep pigs.] 



The erection is in itself of no value, and adds none 
to the land occupied. Besides, how is this occupied 
as tenant ? He only is tenant of the land ; he is not 
owner of the land or tenant of any building. In 
Boradon'8 case the facts are stronger for the appellant 

The shed is no " warehouse/' nor is it a building. 
Clearly this iB a mere accessory to the land ; and not, 
as the intention of the statute requires, land as acces- 
sory to a building. The scope of borough franchise is 
in respect of " house or building/' You may fill up 
the value by land held therewith ; but it is defeating 
the plain meaning of the statute to permit the land 
to be the primary, and the building the secondary con* 
dderation. 

Karslake, Q. C. (Bourhe with him), Watson v. Cotton (a) 
is a direct decision that such questions should not be 
sent up, but decided by the Revising Barrister. 

• [Btles, J. Hardly so strong as that. The Court 
said that, unless they should be of opinion that it could 
not be a " building/' &<x, they would not disturb the 
decision.] 

The building in Cotton v. Wood was less substantial 
than this, yet Maule, J., thought the Barrister had 
rightly decided that it was one within the Act. It 
was a question for the Barrister. These would pass 
with the land. 

(a) 5 a B. 51; 2 Ztdwt Reg. Com. 53. 
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Fabmkb. 
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1864. [Eblb, C. J. What is the principle suggested f The 



Legislature has declined to allow a man a vote for land 

t, without a building. What is, then, abuilding ? Is 

a pig-sty, or a child's rabbit-hutch, or a dog-kennel ? 
Where a barrister finds the facts, we are not bound by 
his holding on those facts. Watson v. Cotton has been 
misunderstood if it is supposed to imply so much. 
This Court does not intend to abdicate its functions as 
the Court of Appeal ; and, we believe that, where a case 
is sent up, it is desired that a guiding principle should 
be laid down for practical application.] 

The only principle we can suggest is, that it must 
have a capacity for storing or protecting goods of some 
sort. A dog-kennel might be his building, &a, if the 
tenant got a living as dog-fancier. 

[Ekle, C. J. Land is adjective — building substantive, 
in the Act of Parliament A summer-house would 
not confer the franchise : that is accessory to the 
land.] 

Then a house, however poor or slight in construc- 
tion. 

[Erie, C. J. Any form of human residence, but 
"other building" must be ejusdem generis with the 
preceding words,] 

The words of the Act contemplate residence, or some 
business occupation. If it be commercial, then the 
agricultural is excluded. If it depend on the com- 
mercial, then if a man lay out hundreds of pounds on 
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a stable, if he oocupy as a horse-dealer he may vote ; 1864 
but if as a gentleman, possessing horses, not so. 



[Ebib, C. X The market-gardener having a struc- 
ture to store his potatoes, that is sufficiently analogous 
to make it come under " other building/ 1 ] 

Or, as the old cases say, "pour occupier son occu- 
potion." 

In Boraston's Case (a). 

It cannot matter by whom the shed was erected, or 
with what object, even though expressly to obtain a 
vote. It never can be that the same building confers a 
vote under one occupier, and not under his successor. 
The inconvenience of this is manifest. 

Keane, in reply. The claimant is tenant of the land, 
and not of these erections. The land is not held there- 
with. Martin v. Roe (b), Wcmsbrough v. Maton (c), Rex 
v. Otley (d). 

Cur. adv* vult 

Eelb, C. J., delivered the judgment of the Court (a). 
Upon this appeal two questions are raised. First, 
whether the shed described in the case was a building 
within the statute, that is, whether it had sufficient 
permanence, and was ejnsdem generis, with the build- 
ings specified in the statute, that is, house, warehouse, 
shop, counting-house. The Revising Barrister found 
it to be such a building ; and according to the prin- 

(a) See poet, p. 181. (d)lB.& Ad. 181. 

(6) 1 B.& B. 287. (e) Bkie, C. J., Btlbs and Kia- 

(c)tA.4E. 884. tiN^JJ. 



Powni 
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FABxn. 
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1864 ciplo laid down in Watson v. Cotton, we do not see 
sufficient in the description he has given to authorize 
y. us to reverse his decision. It is constructed of planks 

nailed to posts let into the ground, and used for storing 
potatoes, that being an article in the way of the 
claimant's trade of a market-gardener. 

The second question is, whether this shed was occu- 
pied by the claimant in the capacity of tefaant As 
to this, the facts are, that at the time of the demise 
there was no shed on the premises, but the claimant 
placed it there during his term, and used it as above 
mentioned. The Revising Barrister found that it was 
so occupied ; and we do not see sufficient on his state- 
ment to authorize us to reverse his decision. If the 
shed had become the property of the landlord, it was 
occupied by the claimant in his capacity of tenant, 
although he constructed the shed, and placed it there 
during the term; for the general rule is — Quicquid 
flantatur solo, solo cedit. It may be that the shed 
remained the property of the tenant, and was subject 
to be removed by him at any time during the term. 
His right to do so might depend on his contract with 
his landlord, or on the nature of the construction being 
such as would make it removable as a trade fixture ; 
but whatever might be the right of the tenant, if 
further facts were added to the statement made, we 
act on the general presumption that things affixed to 
the freehold pass to the landlord, and we affirm the 
decision. 

The Revising Barrister has raised a further question, 
whether a pig-sty is a building ejusdem generis, with 
"house, warehouse, shop, and counting-house." 

It is not necessary to answer this question, which is 
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only raised in case the shed should be found insuffi- 1864. 
cient; but we would add that we are by no means p 

prepared to assent to the Revising Barrister's opinion y. 

on this point, without further discussion. 

We would further add, that the Revising Barrister 
has, in our judgment, done good service in sending this 
and the succeeding case (a) to us for our decision, and 
giving us the opportunity of explaining what we con- 
sider to be the true meaning of the Court in Watson v. 
Cotton, and thereby setting some limitation upon the 
wide inferences drawn therefrom, contrary in some 
degree to the intention-, both of the Legislature ex- 
pressed in the statute, and of the judges expounding 
the same. 

Decision affirmed 

(a) PoweUy. Boraston. 



Powell, Appellant ; Bobaston, Respondent. ^el 2 ; 

Jan, 17. 
rFHE case stated that at a Court held before the The words 

Revising Barrister for the borough of Kidder- building," in 

minster, Richard Powell objected to the name of Reform Act, 8 

John George Boraston being retained on the list of ^dered. 0011 " 

persons entitled to vote in the election of a mem- brides and 

ber for the borough of Kidderminster, in respect ^^^^ 

supported on 
four posts let three feet into the ground, and used by the tenant former for storing agri- 
cultural implements, was held not such "a building. There being evidence that it was 
built neither by the landlord nor the tenant, but solely by a political agent for the 
manufacture of a vote, Held, that it was not occupied by the tenant as part of his tenancy. 
Watson y. Cotton, 2Luto>. 53, explained. 
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1864. °f property occupied in the parish of Kidderminster 
Foreign. 

Boraston is a farmer, and for several years has rented 
and occupied a farm at Sutton Common, within the 
parish of Kidderminster Foreign, but being partly 
■within and partly beyond the limits of the parliamen- 
tary borough of Kidderminster. 

The greater portion of the farm, including the farm 
buildings, is beyond the borough limits; but a few 
acres of land, of more than the clear yearly value of 
£10, lie within the borough. There was no building 
on the land within the borough, when Boraston took 
the farm of his landlord ; but in the summer of 1862 a 
hed was placed upon the piece of land within the 
borough. This shed was made entirely of wood, having 
boarded sides, and a boarded roof, and being supported 
by four posts let into the ground three feet It adjoins 
a public road, and most of the side boards of the shed 
facing the road have been broken to pieces. There is 
no floor to the shed. It is entered by a door, and used 
by the tenant for keeping agricultural implements. 

It was proved that the shed was erected by a builder 
of Kidderminster, in accordance with instructions re- 
ceived by him from an active political agent in that 
borough, who had no interest, either as landlord or 
tenant, in the land upon which it was erected. But 
previously to its erection the permission of Boraston 
was asked, who replied that he could not give an 
answer ; his landlord must be asked. There was no 
evidence of the landlord having given such permission ; 
but Boraston gave instructions to the builder as to the 
size of the door of the shed, and told him that, if he 
required it floored, he would do it himself 
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It was objected, on behalf of the said Richard Powell, 1864. 

that the name of Boraeton ought to be expunged from 

the said list on the following grounds : — _ t. 

1st. That the shed, erected as aforesaid, was not "a 
building " within the meaning of the Reform Act 

2ndly. That, under the circumstances stated respect- 
ing its erection, there was no occupation of the said 
shed by the said John George Boraston within the 
meaning of the Reform Act 

3rdly. That the shed formed no part of the property 
for which the said John George Boraston paid rent, and 
could not be said to be occupied by him with the land, 
as tenant under the same landlord. 

The Revising Barrister held the contrary of these 
objections, and decided to retain the name of Boraston 
on the list. If the Court should be of opinion that the 
decision was wrong, the name is to be expunged from 
such list. 

Kecme, Q. C, for the appellants. 

Karslake, Q. C. (Bourke with him), for the respond- 
ents. In compliance with a suggestion from the Court, 
this case was argued with the preceding one of Powell 
v. Farmer (a). 

Cur. adv. vult. 

Erle, C. J., delivered the judgment of the Court (ft). 
The respondent occupied a farm, of which a few acres, 
worth more than i?10 annually, were within the bo- 
rough, and on this part of the farm there was no build- 
fa) Ante 177. (b) Ens, C. J., Bras and Eju~ 

TOTO* J J. 
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1864. fog *t the ** me °f the demise, nor for years after. In 

1862, an electioneering agent, having no interest of 

t. any sort in the land, caused a shed, made of boards 

nailed to posts, to be erected, and therein the respond- 
ent had kept some agricultural implements. There 
was no evidence that the landlord had any knowledge 
on the subject The Revising Barrister decided that 
this shed was a building within the statute, and that 
it was occupied by the respondent as tenant. His de- 
cision is the subject of this appeal; and we are of 
opinion that it should be reversed on both points. The 
Legislature has not defined with clearness the qualifi- 
cation for a vote in a borough. In a county, all that 
is comprised under the term " land " is the principal 
source of qualification ; but in a borough land alone 
does not qualify. It can only be used as an accessory 
to a building, for the sole purpose of making up the 
value of i?10. The intention of the Legislature re- 
specting a qualification for a borough was much con- 
sidered in Cook v. Hurnber (a). It is there laid down, 
that " a qualification is compounded of four elements, 
tenement, value, occupation, and estate. For tenement, 
there must be a * house, warehouse, counting-house, 
shop, or other building' analogous thereto. There 
must be for annual value £10 ; there must be ' occu- 
pation/ that is, the actual exercise of the rights of an 
owner in possession during the requisite time; and 
there must be an ' estate ' in the tenant, either of fee 
or lease. If these four distinct elements are combined 
in the claimant, he is qualified, if otherwise, he is not 
Now, although they must exist in combination in order 
to qualify ; still, in enquiring into the existence of the 
(a) K. * G. i*5; 11 C. B. t N. S. 41. 
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combination, each element must be separately ascer- 1864. 
tained. 1st, Is the claimant a tenant? 2ndly, Is he 
an occupier? 3rdly, Is the tenement sufficient in _ v. 
value ? and 4thly, In kind ? " 

Again, in page 425 and 426 it is said, " The statute 
requires some permanent occupation of, and some inde- 
pendent interest in, the property. The permanence 
prevents the sudden creation of votes. The ownership 
or the tenancy indicates some independence. In other 
-words, the requirement of at least a tenancy excludes 
some occupation of less independence, such as of ser- 
vants for their service, or of objects of charity. 

"As to kind of the tenement that qualifies, the 
statute describes two classes of buildings, namely, those 
used for residential, and those used for commercial 
purposes ; a ' house ' for residence, and a ' warehouse/ 
•' counting-hoiise', € shop/ or other analogous building 
for commerce." 

To apply these principles to the present case, we 
think that the so-called building is not of the class 
specified in the statute, that is, it is neither in the 
residentiary class, nor in the class connected with 
commercial industry. 

We also think that the claimant's occupation thereof 
was not in the capacity of tenant. As to the first 
question, whether the so-called building is sufficient to 
qualify, we are aware of the impossibility of defining 
clearly what is included in the class described in the 
statute by the words "other building/' and of the 
difficulty of affirming that a thing is not in a class 
when the boundary of the class is unknown. We are 
also aware of the immense variety of structures which 
are sufficient buildings, considering the locality, and 

VOL. I. h.p. o 
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1864. the use for which they axe adapted in that locality. 



Still, we are of opinion, that the intention of the Legia- 

y. lature would be defeated, and the words indicating the 



BoBAraoy. 



class of buildings which qualify, would be without any 
effect, if everything which could be called a building 
was held sufficient 

It ought to be in some degree adapted both to be 
used by man either for residence, or for the industry 
to which the statute relates, and also to have the de- 
gree of durability which is included in the idea of a 
building, — the shed in question fulfils neither of these 
conditions. The boards were nailed to the posts for the 
purpose of performing the part of a shed, not according 
to the case for any purpose connected with the interest 
of the occupier, and the structure was so frail, as to 
have been destroyed in part before the required year 
had elapsed The Legislature intended that "build- 
ing " should give the primary qualification, and that 
" land " should be a secondary resort, if the building 
was not worth £10 per annum ; but land would be* 
come the primary qualification, if a shed of no value 
added to land of the required value was held to 
qualify. 

We are aware that the question whether a building 
qualifies, is more a question of fact than law, to be 
answered by the Revising Barrister performing the 
part of a jury in applying the law to the facts before him. 
We are also aware of the soundness of the principle 
laid down in Watson v. Cotton (a), that if the Revising 
Barrister finds the building in question to be within 
the statute, the Court will make every presumption for 
the purpose of supporting his finding, and will not re- 

(a) 2Lutw. Beg, Com. 68; 5 C. B. 55. 
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Verse it, unless the case shows it to be erroneous. We 1864. 
adopt these principles as sound \ still we think that this ~ * 

decision is shown to be erroneous. The case of Wat* v. 

son v. Cotton has been treated by some text writers as 
if it had decided that a tarpaulin supported by poles, 
as described in the case, was a building within the 
statute, and they have drawn wide inferences there- 
from, and these inferences are carried to the farthest 
(extent in 2 Lutwyokj* Reports, 58, n. (a). 

The learned reporter in a note there, speaking of 
this case, thus expresses himself : — " It will not be easy 
in future to say what is not a building — however slight 
and unsubstantial the structure may be, provided there 
be a roof to it" And he goes on to say, — " If a build- 
ing be capable of holding and protecting any articles, 
it may fairly be considered a warehouse." And he 
goes on to say on these principles, " There seems to be 
Ho reason why a donkey-shed, a fowl-house, or a pigsty " 
should not qualify. 

The report of this case in 5 C. B. 52, does not war- 
rant the inference thus drawn from it 

It appears there, that the judges resolving to support 
the finding of the Barrister, unless he states facts show- 
ing that he must have been in error, take his description 
to be incomplete, and assume that the description, if it 
had been complete, would have shown that the shed 
was a building in the ordinary sense of the word, and 
was properly included in the same class as warehouse. 
In page 62, Maule, J., in the argument says (a), " The 

(a) Compare 2 Luht>. Reg* Ccu, least, and he only tells us of what one 

54. " The Revising Barrister cer- of them is made ; but the question 

tainly has not described the shed he must mean to refer to us is, 

folly, for it must have three sides, at whether the circumstances stated 

o2 
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1864. Barrister gives a description embracing some of the 
incidents of a building. He describes two sides of the 
v. structure. The rest may be of solid masonry. He does 

not profess to give a full description of it." 

Wilde, C. J., says, " It is possible to conceive sheds 
of a very substantial and valuable character, — for in- 
stance, the sheds in the docks, which, for the most 
part consist of columns of iron or stone supporting 
slated roofs (a). The Barrister having found it to 
be a building within the Act, we must assume that 
it has all the requisites of a building, except the 
incidents he sets out." And M aule, J., says (6), "It 
is not denied that the shed is a building. When once 
it is established that the thing is a building, the 
only question which remains is to be decided by the 
purposes to which the building is or may be put — if it 
is or may be applied to the purposes of a building, such 
as is mentioned in the act, it may be said to be a 
building within the meaning of the Act. Its being 
more or less substantial cannot affect the questioo. 
Nobody would for a moment doubt (c) that a place 
constructed at great expense and of great solidity — 
closed on two sides, and used for the stowage of goods, 
would be a building within the Act Assume this to 



in the case make it impossible that fer by exposure to the weather, 

the shed should be a 'building/ A hay-barn in a farm-yard might 

&c." This latter part, from " but also be called a shed." 

the question," agrees verbatim (6) Compare the judgments, 2 

with the report, 5 C. B. 58. Lutw. Beg. Cos. 65, 6, 7. 

(a) Compare 2 Lutw. Reg. Cas. (c) It ought, therefore, to be 

58, where, in addition, follows this assumed that the building in ques- 

remark by Wilde, C.J., "They tion there was not constructed of 

have a roof, but no covered sides ; great solidity, &c. ; it was in fact a 

and they are used for warehousing mere shed, as described, 
goods which are not likely to suf- 
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be a building, and in what does that differ from 1864. 
this?" " 

It thus appears to us that the judges do not hold that v. 

the shed as described, is a building within the Act ; 
but they declared it to be their duty to assume any 
possible facts not excluded by the case, for the purpose 
of affirming the Barrister's finding. The Barrister 
finds it to be a building ; — that finding is to stand, un- 
less the case excludes the possibility of its being a 
building ; and the judges say, that consistently with 
the case, the shed may have been, on two sides, of solid 
masonry, and may have been of a very substantial and 
valuable character, and may have been used for the 
stowage of goods. We may remark that it would have 
been better if the case had been sent back for re-state- 
ment, as Mr. Gray requested 

The argument of that learned counsel on behalf of 
the appellant seems to have been considered by the 
Court as perfectly sound in law ; but it did not prevail, 
because the facts were assumed to exist which made it 
irrelevant. Mr. Gray contended that the building 
must be something substantial, something ejusdem 
generis with those specifically mentioned, — and not a 
mere temporary erection for the more convenient use 
of the land that could be removable by the tenant — 
and none of the judges disputed the correctness of this 
view of the law. In deciding whether a building is 
within the Act, the Revising Barrister is bound to 
give effect to the intention of the Legislature expressed, 
in the statute, and in so doing, to be assisted by any 
rule of construction laid down in any of the cases re* 
lating thereto ; — but his attention should never be 
turned from the statute which he has to apply, — and 
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1864. though general principles of construction laid down by 



~" the judges may help to guide his decision, the specific 

rOWBLL 

y. foots of one case form a very fallacious guide in the 
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decision on other specific facts supposed to resemble 
them, — the specifio facts of the tarpaulin on poles seem 
to have led to unsound conclusions. 

In the present case, we consider that the description 
of the shed is complete, and according to that descrip- 
tion it was not of a substantial character nor ejusdem 
generis with the buildings specifically mentioned, — that 
is, — it was neither adapted to nor intended for any 
purpose analogous to the purposes for which ware- 
houses are used, and that therefore the decision hold- 
ing the shed to be a building within the Act must be 
reversed. 

2ndly. — If the shed is taken to be a building within 
the statute, then the question is raised whether it was 
occupied by the respondent in his capacity of tenant, 
and the answer is in the negative. 

It is clear that the shed formed no part of the pre- 
mises demised at the time of the demise ; and although 
it might become parcel of the freehold by being annexed 
thereto under certain conditions! and so become parcel 
of the demised premises during the currency of the 
term, the case does not show that it was made under 
such conditions as would vest the property in the land* 
lord, subject to the interest of the tenant during the 
term. It is an incumbrance brought on the land by 
the license of the tenant, and for aught that appears, 
subject to be removed at the will of the incumbrancer, 
or on the revocation of the license by the tenant. 

The building, not the land, — is the substance of the 
qualification,— the respondent cannot hold the shed as 
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tenant, unless the landlord has the property in it as re- 
versioner. But the landlord is not shown to have as- 
sented to its being brought, — neither is there any 
ground for affirming that he could object to its removal ; 
nor does it appear that either landlord or tenant has 
die property in the boards, if the maker of the shed 
earned it away. 

Decision reversed. 
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Heeiis, Appellant ; Blain, Respondent. 

rpHIS was an appeal from the decision of one of the 
Revising Barristers for the southern division of 
the county of Lancaster, on the following case. 

Frederick Clayton objected to the name of Arthur 
Eeelis being retained on the list of voters for the 
township of Pendleton, in respect of the qualification 
described as follows : — 






fl c 



HeelU, 

Arthur 



Hcdton Bank, 

Secies 
Old Road, 

Pendleton. 



An undivided 
sixth part or 
share of a per- 
petual, chief, 
or fee farm 
rent of £50 
per yiTimn, 



Issuing out of land 
and a house and 
other buildings, 
known as Hope- 
field Weaste Lane, 
in Pendleton, be- 
longing to and 
occupied by Wm. 
Thoe. BlacHock 



The said rent-charge of £50 was created by inden- 
tures of lease and release, dated respectively the 9th 
and 10th days of June, 1839, whereby certain land in 



Nov. 28. 
The cestui que 
use, under a 
conveyance to 
uses of a rent-* 
charge created 

Sreviously by 
eed, is, by 
force of the 
Statute of 
Uses (27 
Ben. 8, c. 10, 
sect. 1), « in 
the actual 
possession 
thereof with- 
in the mean* 
ing of 2 
WiU. 4, c. 45, 
sect. 26, im- 
mediately on 
the execution 
of the convey- 
ance, though 
no portion of 
the rent be 
received* 

Miter of a 
grant of a rent- 
charge at 
common law. 
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1864. Pendleton was granted, bargained, sold, and released 
by John Robinson and Stephen Heelis to John Spencer, 
v. and his heirs, to the use, intent, and purpose that the 

said John Robinson, and his assigns during his life 
and after the determination of that estate by any 
means in his life-time, then that the said Stephen 
Heelis, and his heirs during the natural life of and 
in trust for the said John Robinson ; and subject to 
the aforesaid limitations, then that John Robinson, his 
heirs and assigns, should and might yearly, and every 
year for ever thereafter, have, receive, and take from 
and out of the land thereby released, and the buildings 
to be erected thereon, one clear yearly rent or sum of 
£50, by half-yearly payments on the 24th day of June, 
and the 25th day of December ; an4 to further uses 
limiting to John Robinson, his heirs and assigns, or to 
Stephen Heelis, and his heirs, as the case might be, 
powers of distress, and of entry and perception of 
profits for securing the said yearly rent ; and subject 
to the said yearly rent of i?50, and powers and reme- 
dies for the recovery thereof, to uses to bar dower, 
remainder to the use of John Spencer, his heirs and 
assigns for ever. 

All the estate and interest in the said land so vested 
in John Spencer became, prior to the year 1862, and 
still is vested in William TJwmas Blacklock, and his 
heirs, in fee. 

By an indenture, made and dated the 3rd day of 
November, 1862, the said John Robinson granted and 
released the said rent-charge of £50, and all his estate 
therein, with the said powers and remedies for se- 
curing the same, unto and to the use of the said Stephen 
Heelis, his heirs and assigns for ever. 
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By indenture, duly executed and dated the 27th day 1864. 

of January, 1864, and made between the said Stephen ~~ 

Eeelis of the first part, John Heelis, a son of the said v . 

Stephen Heelis of the second part, and the said Stephen LAm * 

Heelis, and John Heelis, and Thomas Heelis, Arthur 
Heelis, James Heelis, and Edward Heelis, four other 
sons of the said Stephen Heelis, of the third part, the 
said Stephen Heelis, in consideration of the natural 
love and affection which he had and bore for his sons, 
the other parties to the deed, and for a nominal pecu- 
niary consideration granted and assured unto the said 
John Heelis, and his heirs, the said rent of i?50, with 
the powers and remedies for the recovery thereof, and 
all his estate and interest therein, to hold unto the 
said John Heelis, and his heirs, to the use of the said 
Stephen Heelis, John Heelis, Thomas Heelis, Arthur 
Heelis, James Heelis, and Edward Heelis respectively, 
and their respective heirs and assigns equally in un- 
divided sixth shares as tenants in common, and not as 
joint tenants. 

The said rent-charge has always been duly paid to 
the parties entitled. 

The half-year's rent, which became due on the 24th 
day of June, 1864, being the first which became due 
after the execution of the said indenture of the 27th 
day of January, 1864, was on the 8th day of July 
following paid by the said William Thomas Blacklock 
to the said John Heelis for and on behalf of himself 
and the five other parties entitled thereto under the 
last-mentioned deed, to whom he paid over their re- 
spective shares at various times between the 8th and 
the 30th days of July. No portion of the said rent- 
charge was paid after the execution of the said inden- 
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1864 ture of the 27th day of January, 1864, until the 24th 
day of June, 1864, when the half-year's payment was 
y. made as aforesaid 

LAJMm The land so conveyed in 1889, together with a house 

and other buildings subsequently erected thereon, are 
the premises described in the fourth column of the 
description of qualification given above 

The said Arthur Hedis, named in the said indenture 
of the 27th day of January, J 864, is the claimant, 
Arthur HeeKa, named in the said list 

When the claim of Arthur HseUs came before the 
Revising Barrister, it was objected that he had not 
been in actual pos s ession, or in receipt of the rent for 
his own use for six calendar months next previous to 
the last day of July, 1864. On the other hand, the 
claimant contended that the said rent-charge having 
been originally created, not by grant, but by a convey* 
ance to uses, he, the claimant, having on the 27th day 
of January, 1864, become by virtue of the indenture 
of that date an assign of the said John Robinson, he 
was, by the 4th and 5th sections of the Statute of Usee, 
to be adjudged and deemed to be in possession and 
seisin of the share of the said rent-charge, in such like 
estate as he had in the use of the same. And that so 
being in such possession and seisin, he was in the 
actual possession and receipt thereof for six calendar 
months next previous to the last day of July, 1864, 
within the meaning of the 2nd Witt. 4, c. 45, sect 26. 

The Revising Barrister considered that the seisin 
and possession mentioned in the said sections of the 
Statute of Uses, is explained and qualified by the sub- 
sequent words in the latter section — viz. " and as if a 
sufficient grant or other lawful conveyance had been 
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made and executed to them, by such as were or shall 1864. 

be seised to the use or intent of any such rent f and 

that the statutable seisin and possession was to the _ ▼. 

same extent and of the same effect only as if a grant 

of the said share of the said rent had on the said 27th 

day oi January; 1864, been made by William Thomas 

Bloc/dock to the claimant And that if such grant 

had then been made, nevertheless until the actual 

receipt of part of his said share of the said rent, the 

claimant would not have been in the actual possession 

or receipt thereof within the meaning of the 2nd Will 

4, a 45, sect 26. The Revising Barrister therefore 

disallowed the claim of the said Arfhw HeeUs, and 

erased his name from the list of voters. 

If the Court of Common Pleas shall be of opinion 
that upon the facts stated the claimant was by virtue 
of the said seisin to uses of the said William Thomas 
Mac/dock, or otherwise to be deemed in point of law 
to have been in the actual possession or receipt of the 
said share of the said rent for six calendar month* 
next previous to the last day otJuly, 1864, then his 
name is to be restored to the list of voters. 

The like claims were made by James Heelis, John 
ffedis, and Thomas Heelis, and their cases were conso- 
lidated with this appeal. 

Joshua Williams (of the .Chancery Bar), for the 
appellants, did not rely upon the arguments used be- 
fore the Revising Barrister. His decision rested upon 
the 4th and 5th sections of the Statute of Uses ; but 
those were irrelevant. Those sections apply to the 
creation of rent-charges, not their alienation. 

[Eblb, a J. The words of 2nd Will 4, a 45, sec. 26, 
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1864. ftre > "unless he shall have been in the actual posses- 
sion thereof, or in the receipt of the rents and profits 



v. thereof for his own use."] 



Bif*nr. 



That is so : but it is contended, the words from 
" or" &c, are inapplicable to an incorporeal heredita- 
ment, such as this. A rent-charge could not be let, 
or, if it were, could not be distrained on. Only that 
part of the clause referring to actual possession is 
applicable. In Murray v. ThornUey (a), Tindal, C. J., 
in giving the judgment of the Court, said — "The 
actual possession of rent being therefore a well known 
legal phrase or expression, the Legislature cannot be 
taken to have used it in any other than such well- 
known sense — that is, as contradistinguished from 
such possession in law, or right to the rent-charge as 
the bare delivery of the deed or grant would confer/' 

The decision there does not apply, because it was a 
grant at common law. While here the hereditament 
is the rent. By the grant to the use, Arthur Hedis is 
placed in "actual possession" The section 26 of 2 
WiU. 4, c. 45, uses those words ; and Murray v. Thor- 
nUey decides them to be used in their well-known 
technical sense. Section 1 of 27 Hen. 8, c. 10, is the 
section relied on. It is the -one upon which all com- 
mon assurances are founded, such as lease and release. 
Its words are — "be seised, deemed and adjudged in 
lawful seisin, estate and possession.'' They put the 
claimant in of the same estate as he had in the use — 
that is to say, in possession. 

Thus in the common assurance, lease and release, 
bargain for a year puts the bargainee in " possession f 
(a) 1 Luiw. Reg. Cos. 496 ; S. a, 2 C. B. 222. 
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and unless it did so, the release would not operate. 1864. 
In Lord Bacon's reading of the Statute of Uses (a), 
" The third material words are, lawful seisin, estate, _ ▼. 
and possession, not a possession in law only, but a 
seisin in fact ; not a title to enter into the land, but 
the actual estate." Some editions have but a seisin 
"in tail," in mistake for "in fact/' as it evidently 
should be. 

So also in voL 7 of the edition by Ellis, Spedding, 
and Heath, p. 427. In Com. Dig., Uses I.,— " By the 
Statute 27 Sen. 8, sect 10, cestui que use is imme- 
diately seised and in actual possession, and therefore 
shall have assize, or trespass against a stranger, before 
entry." He cites Cro. Eliz. p. 46, which is expressly to 
that effect. 

[Keating, J. That would bring it to the very words 
of Tindal, 0. J., in Murray v. Thorniley.] 

It must be admitted that, as to action of trespass/ 
there may be some doubt from the peculiar nature of 
the action. It applies only to corporeal hereditaments. 

These are the authorities on the general words, but, as 
to rent-charges in particular, 3 Cruise's Digest (ft). " But 
where a rent is created by means of a conveyance to 
uses, th* grantee immediately acquires a seisin by the 
words of the statute." So in Go. Lift by Butler, 315 a 
(n) 1. " Here, also, appeareth that there is an actuall 
seisin, or a seisin in deed of a rent, whereof (as Little- 
ton here speaketh) an assize doth lie, and a seisin in 
law which the grantee hath by attornment before 

(a) 13 Basil Montague's edi- (6) 4th edition, 274, pi 15. 

tion, 842. 
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1864 actuall possession." Mr. Butter's note is:— "This ii 
only to be understood of a rent at common law ; but, 
r. if the rent is limited as an use under the statute, 

as if lands are conveyed by lease and re-lease to A and 
his heir to the use that B may receive out of them an 
annual rent, the statute immediately executes the use 
of the rent in R." Burton's Compendium (a), " But, if 
-A, being the owner of the land, were to grant a rent 
out of it to B 9 to the use of C, here, by the first section 
of the statute, C would take the legal estate. It may 
be objected, indeed, that B is not, strictly speaking, 
seised of the rent until he has received some part of it ; 
for by the old law, he could not bring an assize for it 
previously to such receipt But there seems to be no 
doubt that the seisin in law, which is conferred at once 
by the grant, is sufficient to put the statute in opera- 
tion/' 

The side-note in Murray v. Thorniley is inaccurate, 
and not warranted by the judgment That was a grant 
*a& common law. The Court put the ground of deci- 
sion on the part of actual possession. 

In Eat/don v. The Overseers of Twertan (b), also the 
statute of uses was not mentioned, and had no applica- 
tion. The conveyance was by common law grant direct 
to three persons, who afterwards executed a declaration 
of trust in favour of others. 

[Erle, C. J. Then you contend that the prior case 
of Murray v. Thorniley proceeded upon the footing of 
the conveyances being grants at common law?] 

That is the contention. He submitted that there 
were two rules of construction to be especially applied 

(a) PL 1116. (6) 1 LiOtc. 510; & C, i G B. 1. 
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to the case, vi*, that the statute was a remedial one, 1864. 
and should be construed in favour of the franchise, and " 

that there were words of technical import advisedly _ y. 
used, which should be read with their technical force. 

Keane, Q.C., contriL The argument comes to this, 
that a claimant might vote under a conveyance, though 
it had been executed for years, and he never received 
a penny under it There is an absence of authority or 
judicial decision on this point There are the specula- 
tions of Lord Bacon, and the assertions of Mr. Burton 
and Mr. Cruise. 

[E&lk, C. J. Does not Lord Eldon, in giving the 
judgments in the House of Lords, in Smith v. Doe d. 
Jersey (a), say that the practice of conveyancers is con- 
siderable authority f] 

BeviFs case (b) only distinguishes between seisin in 
law and seisin in fact, or actual possession, as contra- 
distinguished. The difference between them must be 
taken to have been well known when this Act passed. 
Sugden's edition of Q&bart's Uses and Trusts. In this 
Act there are two categories, one of which precisely 
applies as the words "rents and profits/' and which 
would be equally applicable to the 4th and 5th sections 
of the Statute of Uses. Why should recourse be had to 
the other of the two ? 

Williams, in reply. If by authority is meant judi- 
cial decision, it is probable none will be found for the 

(a) 2Brod.4B, 699. (6> iOo. Rep. 11 b. 
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1864. position that a conveyance to a man and his heirs gives 
him an estate in fee. 



Hsbus 

T. 

Blaix. 



[Erle, C. J. There are many sources of authority 
beside the decided cases.] 

He was stopped by the Court 

Erle, C. J. I am of opinion that the Revising Bar- 
rister was wrong, and that the claimant is entitled 
to vote. The claimant claimed to be in actual posses- 
sion of a share in a rent-charge for six calendar months 
before the 31st of July, and it appears that more 
than six months before that Jime the rent-charge was 
granted to John Heelis to the use of the claimant and 
five others, as tenants in common. The rent-charge 
had been created in 1839 by the owners of the land in 
fee simple, and had come ultimately to him who, in 
1864, conveyed it to John Heelis, to the use of the 
claimant and others. No payment was made, and 
nothing had been received by the claimant under the 
rent-charge until after the 24th of June ; and, if it had 
been a conveyance at common law without the aid of the 
Statute of Uses, it is clear, from the cases of Murray v. 
Thorniley, and Haydon v. The Overseers of Twerton> 
that there would have been no actual possession of the 
rent-charge to entitle the claimant to be registered. 
The conveyance, however, was a conveyance operating 
by the Statute of Uses. That statute, in section 1, en- 
acts " that, where any person or persons stand or be 
seised ... of {inter alia) rents to the use, confi- 
dence, or trust of any other person, that all and every 
such person . . . that have any such use, con£- 
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dence, or trust . • . shall from henceforth stand 1864. 
and be seised, deemed, and adjudged in lawful seisin, ~ 

HlVLlS 

estate, and possession of, and in the same . . > ^v. 
rents. The statute of 2 WML 4, c. 45, sect 26, re- 
quires that the claimant shall be in the actual posses- 
sion of the rent I am of opinion that the Legislature, 
in the times of Hen. 8, and Witt. 4., attached the same 
meaning to the words " possession " and " actual pos- 
session/' and that the conveyance under the Statute of 
Uses has given the claimant the actual possession re- 
quired, in order to comply with the statute 2, Will. 4, 
c. 45. It is said that this would be to effect, by the 
interposing of a name, the evasion of the statute, which 
requires actual possession of the rent ; but I attach no 
importance to that, because there is clear authority (a), 
that the giving an ox or hind, or other valuable thing, 
in the name of seisin of the rent, would constitute 
actual seisin or possession ; yet, the so handing over 
anything in the name of the rent would, to my mind, 
afford less facility of proof than the production of a 
conveyance operating by virtue of the Statute of Uses, 
so well known in the law as that is, and so frequently 
resorted to. The authorities which Mr. Williams has 
brought forward are entitled to very great respect The 
report in Cro. Eliz. 46, represents the resolutions 
of the judges at a time when the most important pro- 
positions of law were stated in very few words. Lord 
Bacons reading upon the Statute of Uses is entitled to 
very considerable weight, while Lord Chief Baron 
Comyns has always been held in high estimation as an 
authority by the profession. Lastly, there is the autho- 
rity of Coke upon Littleton, and Mr. Butler's note (6), 
(a) Co. Litt 315, a. (6) Page 815 a (») 1. 

VOL. L H.P. P 
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1864. where the whole of the learning of the judgment of Tiiir 

daly C. J., in Murray v. Thorniiey, is to be found ; for it 

t. appears to me to be involved in the passage from Coke 

upon Littleton, and Butler 9 note points out the distinc- 
tion between a conveyance of rent at common law, and a 
conveyance by virtue of the Statute of Uses. Under the 
latter there is actual possession from the moment of the 
execution of the conveyance. Then I take notice of what 
are strictly not authorities, namely, Cruise'sDlge&t, and 
Burton on Real Property (a). I am confirmed in so 
doing by the opinion of Lord Eldon, in the case of 
Smith v. Doe d. Jersey, that the practice of convey- 
ancers must be taken notice of by those who have to 
administer the law, so as to give effect to the inten- 
tions of the parties as shown by the instruments they 
have executed. Many of those men have been remark- 
able for ability and learning ; I am happy to think that 
the mantle of the best of the old conveyancers has 
descended to the present day, and that in the argument 
of this case we have had the benefit of much learned 
research and ability. 

Keating, J. I am of the same opinion. I think that 
the Revising Barrister was wrong, but I am bound to 
admit that, if I had had to decide the point, as he had, 
without the benefit of the argument that we have 
listened to, the great probability is that I should have 
decided in the same way. But that argument has distin- 
guished the great difference between the grant of a rent- 
charge at common law, and one under theStatute of Uses. 
The Reform Act, 2 Will 4, c. 45, requires actual posses- 
sion for six months ; and this Court has decided that a 

(a) PL 1116. 
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grant of a rent-charge at common law would not give 1864. 
that actual possession which the Reform Act requires. " 

The judgment of this Court, in Murray v. Thornxley^ _ T . 
was founded upon many authorities entitled to great 
weight Tindal, C. J., quotes the extract from Littleton, 
sect 235 : " And so it is, if a man grant by his deed a 
yearely rent issuing out of his land to another, &c, if 
the grauntor then or after pay to the grauntee a penie, 
or an halfpenie, in the name of seisin of the rent, then 
if after the next day of payment the rent be denyed, 
the grauntee may have an assize, or else not, &c." And 
Lord Coke carrying out his own statement, that there 
might be great virtue in an et cetera, explains what it 
means. " By this et cetera is implied that the graunt 
and deliverie of the deed is no seisin of the rent ; and 
that a seisin in law, which the grantee hath by the 
grant, is not sufficient to maintaine an assize or 
any other reall action, but there must be an actuall 
seisin/ 1 Mr. Williams admitted that actual possession, 
as required by the Reform Act, must be such as would 
have enabled him to maintain an assize. From Cro. 
Eliz. 46, strengthened as an authority, by its being 
adopted by Chief Baron Comyns (a), we find that by 
the 27 Hen. 8, c. 10. a cestui que use is immediately seised 
and in actual possession, and therefore that he shall have 
an assize or trespass before entry against a stranger. 
That and the other authorities cited establish com* 
pletely the distinction between the grant of a rent-charge 
at common law, and a conveyance by the Statute of Uses 
like that before us. Upon these grounds, and agreeing 
entirely with the observations made by my Lord, I am of 
opinion that the Revising Barrister took an erroneous 
(a) See Digest, " Van," I. 
p2 
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view of this case ; but, I think, a view which he might 
be well excused for taking when he had not the advan- 
tage of hearing the argument we have heard. 

Decision reversed (a). 

(a) See articles on this subject in 11 Jurist, N. &, 2nd part, 27 and 119. 



Nov. 2$ 
and 24. 



Teppek, Appellant ; Nichols, Respondent. 



AT a Court held before the Revising Barrister for the 

eastern division of the county of Surrey, David 

Nichols, a person on the register of voters for the said 



The share- 
holders of 
Putney ox 
FvJham 
Bridge are 
not, on a pro- 
per construc- 
tion of their Acts of Parliament, possessed either of legal or equitable estates in fee, so 
as to entitle them to county rotes. 

The statute 12 Geo. I, c 36, passed for building a bridge from F. to P. By sect. 1 
certain commissioners were appointed, with powers for that purpose. Sect. 5, bodies 
corporate, &c, might convey land to the commissioners, or nine of them. By sect 7 
power was given to incorporate the commissioners, who were to be able to buy and hold 
land, and also to sell, grant, &c, same. 

The commissioners were never incorporated. By sect. 80 toll was to vest in the 
commissioners, to make and maintain the bridge, and purchase the necessary ground. 
Sect. 16, they might deepen the river. Sect. 17, all stones, bricks, and materials were 
to be deemed to belong to the commissioners. 

By 1 Geo. 2, c. 18, power was given to the commissioners to agree with any persons to 
build the bridge, &c, and also to grant annuities in fee out of profits ; but these annuities 
were to be deemed personal estate. Sect. 3, lawful for the commissioners, or any nine 
of them before incorporated, and when incorporated to assign the tolls, &c, in perpe- 
tuity. Sect. 5, on purchase of the ferries all property therein, and in passage over the 
river, and the ground and soil adjacent, to be vested in the commissioners. 

The ferries were purchased. On the 19th of November, 1728, a contract to build was 
entered into with thirty persons. By indenture of bargain and sale, 11th of November, 
1729, between the commissioners, of first part ; the said thirty persons, of second part ; 
and certain others, trustees, of third part, the commissioners granted, &c., to the persons 
of the third part, the said bridge, Ac., and all tolls, &c, with all such ground and soil 
adjacent and belonging to the then late, or their present horse-ferries, &c, upon trust to 
permit the said thirty persons, &c., to take the said tolls, &c, and divide the same, &c 
On the 16th of June, 1780, the Archbishop of C. granted to the proprietors 200 super- 
ficial feet of land, to form part of the approaches. 

There was no other land vested in the proprietors, and no evidence was given as to the 
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eastern division, duly objected to the names of Jabez 
Tepper, and twenty-four other persons being retained 
on the Putney list of voters for the said eastern divi- 
sion. The claims of the persons objected to appeared 
thus : — 



1864: 



No. 


Christian 
Name, &c 


Place of abode. 


Nature of 
qualification. 


Street, Lane, or 
other like place. 


8853 


Tepper, 
Jabez 


24, Hotting 
ffia Sqr., 
Middlesex 


Freehold shares, 
namely, four- 
twentieths and 
one-thirtieth re- 
spectively of 
one-thirtieth 
share in 


Fulham 
Bridge. 



In support of the right of the said several persons to 
have their names retained and placed on the said list) 
the following documents and facts were duly esta- 
blished in evidence : — 

In or about the year 1724, the Act 12 Geo 1, c. 36, 
-was passed, intituled " An Act for building a bridge 
across the river of Thames, from the town of Fulham, 
in the county of Middlesex, to the town of Putney, in 
the county of Surrey" 

Sy section 1, certain persons were constituted and 
appointed commissioners and trustees for designing, 
directing, ordering, and building such bridge, and for 
maintaining, preserving, and supporting the same when 
built ; and they were empowered at any time after the 
24th of June, 1726, to design, assign, and lay out, how 
and in what manner the said bridge should be made 
and built from the town of Fulham to the town of 
Putney aforesaid, and the ways and passages to and 
.from the same, and to preserve and keep in repair such 



TlPPKB 
V. 

Nichols. 

annual value . 
of the same. 
The interest 
in the present 
shareholders 
was identical 
with that of 
the thirty pro- 
prietors, and 
the shares had 
always been 
conveyed, &c, 
as freehold es- 
tate. The 
bridge was 
built on piles 
driven into 
the bed of the 
river, and on 
brick founda- 
tions, and had 
toll houses, 
&c. Held, 
that the above 
statutes gave 
the commis- 
sioners no 
power to con- 
vey the land, 
but only the 
tolls, and 
therefore that 
the deed of 
1729, though 
it professed to 
convey the 
land, was in 
this respect 
ineffective, 
and the share- 
holders had 
therefore no 
qualification 
for their claim 
to vote. 
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1864, ways and passages from time to time, and to make 
contracts, and do all matters and things for carrying 

TlPPKB 

y. on and effecting the purposes aforesaid, and to cause 

the same to be done and perfected accordingly. 

And to the intent that the navigation of the said 
river of Thames might receive no prejudice by section 2, 
when the said bridge was built across the said river, 
there should remain free and open passage for the 
water to pass and re^pass through the arches or pas- 
sages under the said bridge, of 700 feet at the least, 
within the then present banks of the said river. 

By section 5, bodies corporate and others who were 
seised of ground in Putney or Fvlham, which might be 
required for the purpose of making convenient ap- 
proaches to the said bridge, were enabled to convey to 
the said commissioners and trustees, or to any nine or 
more of them, or their successors, or as they should 
appoint, any such ground for the purposes of that Act 

By section 7 — " It should be lawful to and for His 
Majesty, his heirs and successors, by letters patent 
under the Great Seal of Great Britain, to incorporate 
all and every the commissioners and trustees appointed 
by this Act, or who shall be appointed pursuant there- 
to, to be commissioners and trustees for putting this 
Act in execution, or such of them as shall be then 
living, and such others as His Majesty, his heirs or 
successors, shall think fit, to be one body politic and 
corporate in deed and in name; and they and their 
successors to have perpetual succession and a common 
seal, and such seal from time to time break, change, 
make new, or alter, as shall be found most expedient; 
and that they and their successors shall be able and 
capable in km to have, purchase, receive, enjoy, possess, 
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and retain to them and their successors, messuages, 
lands, rente, tenements, and hereditaments of what kind, 
nature, or quality soever ; and also to sett, grant, de- 
mise, alien, or dispose of the same, or any part thereof, 
at their free wills and pleasures ; to sue and implead, 
be sued and impleaded, answer and be answered in 
Court of Record, or elsewhere ; and to choose their 
successors and officers from time to time, and to do 
and execute all and singular other matters and things 
that to them shall or may appertain to do, with such 
powers and clauses as shall be necessary or requisite 
for erecting, building, preserving, and supporting the 
said bridge, and the ways and passages thereto, from 
time to time." 

The said commissioners and trustees were never in- 
corporated in pursuance of this Act. 

By section 8 — " It shall be lawful to or for the cor- 
poration or company who shall or may be erected or 
established by virtue of or pursuant to this Act, as 
such corporation or company, to borrow, or take up, or 
give security for any sum or sums of money payable 
in less than six months, or to discount any bills of 
exchange, or other bills or notes whatsoever, or to 
keep any books or cash of or for any person or persons, 
bodies politic or corporate whatsoever, other than and 
except only the proper books, moneys, and cash of the 
said company or corporation" 

By section )0 it is enacted, " that certain pontage 
or toll shall be paid before any passage over the said 
bridge shall be permitted, and that the said pontage 
or toll shall be vested in the said commissioners to bo 
by them applied, in accordance with the provisions of 
the said Act, towards the expense of making and 
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1864. maintaining the said bridge, ways, and passages, and 
purchasing the necessary ground for the same." 
v. By section 13, the commissioners, or any eleven or 

more of them, were empowered, when incorporated by 
indenture or writing under their common seal, to con- 
vey and assure the toll by that Act granted, or any 
part thereof, as a security for any sum or sums of 
money by them to be borrowed for the purposes of 
the Act, and to grant any annuities for one, two, or 
three lives, or for twenty-one years, or a less term ; 
such annuities to be chargeable upon and payable out 
of the tolls, estates, and revenues belonging to such 
corporation." And by section 14, " such annuities 
shall be personal estate." 

By section 16, "it shall be lawful for the said com- 
missioners and their successors, and for such intended 
company or corporation and their agents or officers, 
from time to time to remove any shelfs in the said 
river of Thames, and to make the same river deeper." 

By section 17, it is enacted " that all stones, bricks, 
plants, piles, and other materials which shall be made 
use of for or towards building or making the said 
bridge, or in or about the same, or for maintaining, 
repairing, or supporting the same, or for making the 
said river deeper as aforesaid, shall always be deemed 
to belong and appertain to the commissioners and cor- 
poration aforesaid." And by the 18th section — " If the 
said bridge should at any time become damaged, it 
shall be lawful for the said commissioners or corpora- 
tion to set up ferries across the said river near to the 
said bridge, and to take certain rates and duties for 
passage by such ferries over the same. 

By section 19 — " It shall not be lawful to erect or 
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build the said bridge, or any part thereof, before or 1864. 

until full and ample satisfaction be made for all such : 

Teppib 
prejudice, loss, or damage as shall or may be sustained ^ ▼. 

or suffered by any of the owners, proprietors, lessees, 
or others having any property or interest in the pre- 
sent horse or foot ferries between Fulham and Putney 
aforesaid. 

By section 22, it is enacted " that nothing in this 
Act contained shall extend or be construed to extend 
to prejudice or take away any right, property, or juris- 
diction of the mayor, or of the mayor, commonalty, 
and citizens of the city of London, to, in, and upon 
the river of Thames aforesaid, other than and except 
to remove any shelf or shelfs, or to deepen or widen 
the said river where the said bridge shall be built, 
and to do every other matter and thing as shall or 
may be necessary for the erecting and maintaining the 
said bridge. 

By the Act 1 Qeo. 2, a 18, for explaining and 
amending the Act above referred to, it is by section 1 
enacted — " The commissioners and trustees appointed 
by the said recited Act, and those appointed by this 
Act, or any nine or more of them, and the commis- 
sioners and trustees when incorporated in pursuance 
of the said former Act, shall have, and they have 
hereby full power and authority to contract and agree 
with any person or persons whatsoever, as well com- 
missioners and trustees as others, to erect and build a 
bridge across the said river of Thames from the said 
town of Fulham to the said town of Putney, and to 
repair, maintain, and support the same when built in 
such manner as by the said commissioners and trustees 
or corporation aforesaid shall be judged proper ; and 
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1864. the said commissioners and trustees or corporation 

: " aforesaid, or any nine ot more of the said commit 

Y . sioners and trustees before such incorporation, have 

hereby power and authority to grant any annuity or 
annuities in fee out of the profits, income and revenues 
or tolls of the said bridge, in such manner as they may 
by the said former Act grant any other annuity or 
annuities; all which annuities in fee to be granted 
pursuant to this Act, shall be registered, and shall be 
Assignable and devisable as the said other annuities 
are by the said former Act ; and such annuities in fee 
shall be deemed personal estates, and shaU go as such." 

And for the more effectual enabling the said commis- 
sioners, trustees, and corporation aforesaid as speedily 
as may be to complete and perfect the said work, by 
section 3 it is enacted, that "it shall and may be lawful 
to and for the said commissioners and trustees, or any 
nine or more of them before incorporated, and also lawful 
for such corporation, when created, at any time or times 
to convey or assign over in perpetuity, or otherwise, all 
or any tolls, revenues, profits, or incomes of or belonging 
to the said bridge or ferries, or which shall in anywise 
arise, accrue, or belong to the same unto such person 
or persons as will undertake, contract, and agree to 
erect and build the said bridge, and to preserve and 
keep up the same in good and sufficient repair, and 
shall give sufficient security so to do to the satisfaction 
of the said commissioners and trustees, and corporation 
aforesaid ; anything herein or in the said former Act to 
the contrary notwithstanding/' 

By section 5 — " It shall not be lawful for the said 
commissioners and trustees, or corporation, to erect or 
build the said bridge, or any part thereof, before or 
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until full and ample satisfaction be made for all such * 1864 
prejudice, loss, or damage, as shall or may be sustained, 
or suffered by any of the proprietors of the horse-fer- 
ries between the said towns of Putney and Fulkam> 
unless the proprietors of the said horse-ferries, by 
writing under their respective hands and seals, should 
consent and agree with the said commissioners and 
trustees, or any nine or more of them, or the said cor- 
poration to permit the said commissioners and trustees 
or corporation, to build the same before such satisfac- 
tion should be made, and in case such consent of the 
said proprietors should be had and obtained in manner 
aforesaid that then the said bridge, when built, and 
all tolls, revenues, profits and incomes belonging of 
to belong to the same should be and were thereby made 
chargeable and charged in the first place with all such 
sums of money as were by the said former Act to b* 
paid to the respective owners, proprietors and persons 
interested La the present ferries between Fulkam and 
Putney aforesaid, and that upon payment thereof re- 
spectively, or tender and refusal, all ownership*) pro- 
perties and interests of, in or to the horse or foot ferries 
between Fulham and Putney aforesaid, shall he and are 
hereby extinguished and determined, and the said ferries 
and passage oner the river of Thames there, and the 
ground and soil adjacent and bdonginy to the said re* 
spective ferries shall be and are by the authority of this 
Act transferred to, and absolutely vested in the said 
commissioners and trustees and corporation aforesaid, 
and their successors and assigns for ever." 

All such moneys and payments for the said horse- 
ferries have long since been duly made and paid 

Copies of both of the Acts above referred to accom- 
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1864. P an 7 this case, and are to be taken to be and form part 

of the same for the purpose of reference or otherwise. 

Teppir . . 

y. The ferries referred to in the said Acts on the 

jNiohou. Pufaey gide f the river were held and were parcel of 
the manor of Wimbledon, and on the Fulham side were 
held and were part of the manor of Fulham, and pre- 
viously to the 21st of March, 1728, Daniel Pettiward 
and WiUiam SkeUon had been respectively admitted to 
and each of them then hel^ in fee by copy of the Court 
Bolls of the respective manors one undivided moiety of 
the ferries on both the Putney and Fulham sides of the 
river, and on that day the commissioners paid to them 
the sum of i?8,000 in full satisfaction, for all damage 
which they or either of them should sustain by occasion 
of building the bridge — the rights and interests of all 
other parties in the said ferries, having been previously 
satisfied by the commissioners. 

On the 19th of November, 1728, a contract was duly 
entered into by the commissioners with thirty persons 
who had subscribed i?l,000 each for building the 
bridge and making the purchases and payments re- 
quired by the said Acts, by which those thirty persons 
contracted to build and maintain the bridge, and the 
ways and passages thereto, and make the said purchases 
and payments, and in pursuance thereof the said thirty 
persons did build the said bridge and make the said 
payments and purchases. 

By indenture of bargain and sale bearing date the 
11th November, 1729, duly inrolled in Chancery, made 
between the said commissioners of the first part the 
said thirty persons therein named and described as 
being all the contractors and subscribers for building the 
said bridge, of the second part, and certain other persons 
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as trustees of the third part — after reciting the 1st, 1864 

2nd, 3rd, 7th, 10th, 11th, 12th, 16th, 17th, 18th, and 19th r 

Tbpfeb 
sections of the Act first above-mentioned, and the 1st, v. 



3rd, and 5th section of the Act secondly above-men- 
tioned ; and further reciting the said contract of the 
19th November, 1728, and that the said 30 persons had 
paid all moneys they had agreed to pay, and built the 
said bridge — the commissioners granted, bargained, sold, 
assigned, and set over unto the said persons, parties 
thereto of the third part, their heirs and assigns, for 
ever, the said bridge, and all the materials wherewith 
the same was erected and built, and all tolls, revenues, 
profits, and incomes, of or belonging to the said bridge 
so built from the town of FuUiam to the town of 
Putney, or the ferries thereafter to be set up and erected 
as occasion might be, according to the provision in that 
behalf made by the said recited Acts, or either of them, 
which should arise, accrue, or belong to the same, with 
aU such ground and soil adjacent and belonging to the 
late or then present horse-ferries and passage over the 
said river between Fulham and Putney as had been, 
was, or should be vested in the said commissioners, and 
all benefits, advantages, powers, privileges, and autho- 
rities, and every matter and things whatsover vested in 
or granted to the said commissioners which they were 
empowered or capable to assign or convey over by 
virtue of the said Acts, or either of them ; To hold the 
same unto and to the use of the said trustees, parties 
thereto of the third part, their heirs and assigns, for 
ever upon trust, to permit and suffer the said thirty 
persons therein named, of the second part, their heirs 
and assigns, to receive and take the said tolls, revenues, 
profits, and income, and to have the sole management 
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1864. and direction thereof, upon condition that they should 

" " pay thereout certain sums of money and expenses 

Tbppkk m 

v. specified in the said deed (which condition has been 

duly performed), and, after payment of such sums of 
money should every year thereafter divide all the then 
rest and residue of the money to be raised by the said 
tolls, revenues, profits, and income of the said bridge, 
ferries, and other the premises (if any), unto and amongst 
the said thirty subscribers and proprietors for the time 
being, and their respective heirs and assigns, rateably 
and proportionably, according to the several sums of 
money by them subscribed for the purposes assigned, 
and to their several and respective rights, shares, and 
interests of, in, and to the same, to have, take, and 
enjoy the same as tenants in common, and not as joint- 
tenants. 

And that in case the tolls, revenues, profits, and in- 
comes of the said bridge or ferries should at any time 
or times thereafter fall short and not be sufficient to 
answer and make good all such sums of money as 
should be requisite for putting and keeping the said 
bridge, together with the ways and passages to and 
from the same in good repair, within a reasonable time 
to be allowed for making such repairs, or should not 
be sufficient for the payment of all the matters and 
things thereinbefore particularly mentioned, and the 
charges of the trustees in the execution of the trusts, 
then all such sums of money as should so fall short or 
be wanting for the said purposes should from time to 
time be paid and borne by the said thirty subscribers, 
the parties thereto of the second part, their heirs and 
assigns, rateably and proportionably, and according to 
the several sums of money subscribed by them respec- 
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tively towards the purposes aforesaid, and to their 1864 
several rights, shares and interests therein. 

On the 16th of June, 1730, by grant of that date the 
Archbishop of Canterbury granted to the proprietors of 
Putney Bridge 200 superficial feet of land, part of the 
churchyard of Putney, for the purpose of making the 
passages to and from the said bridge more commodious, 
and the same was used for that purpose, and now forms 
part of the approach to the bridge. 

There is no other land in the county of Surrey vested 
in, belonging to, or claimed by Vie said proprietors, ex- 
cept what is comprised in the before-stated deed of the 
11th of November, 1729, and the last-stated grant, and 
no evidence was adduced before the Revising Barrister 
as to the annual value of the said land. 

On the 26th of August, 1736, by deed of that date 
the persons then equitably entitled to the tolls, revenues, 
profits and income of the bridge, under the indenture 
of the 11th of November, 1729, covenanted with each 
other that certain orders and directions given for the 
arrangement of the affairs of the bridge should stand 
good until altered at some quarterly general meeting 
of persons from time to time becoming so equitably 
entitled by a majority of such persons present at such 
meeting. 

Hie interest of the present shareholders in the bridge 
is identical with the interest vested in the said thirty 
persons or proprietors under the said deed of the 11th 
November, 1729, and under the grant of the 16th day 
of June, 1730, and has always been conveyed and trans- 
mitted as and dealt with as freehold estate, and the 
shareholders in the said bridge are at present about 
eighty in number. 
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1864. The proprietors meet once a year, and select a com- 

mittee of six out of their own body to manage their 
affairs. 

The said persons objected to are respectively the 
holders of a share, or part of a share of such interest 
as aforesaid, and the sufficiency of the annual money 
value of such share, or part of a share, is not now in 
dispute. 

The bridge is built partly upon piles driven into the 
bed of the river, and at either end upon brick founda- 
tions, which stand respectively upon that part of the 
banks between high and low water-mark, whence formerly 
the ferries used to ply from side to side, and in part 
upon land which formerly was ground and soU adjacent 
and belonging to ike said ferries. 

There are toll-houses at each end of the bridge, at 
which tolls are collected, and each of them is a structure 
of brick, and stands upon the brick foundations of the 
bridge referred to in the preceding paragraph. 

For the said persons objected to, it was contended 
that they had respectively under and by virtue of the 
said Acts of Parliament and deeds of the 11th day of 
November, 1729, and the 16th day of June, 1730, herein- 
before stated, such equitable freehold estates in the 
said bridge tolls, and other property comprised in the 
said Acts and deeds as entitled them respectively to be 
on the list of voters for the said eastern division of 
the said county ; and for the said David Nichols, the 
objector, it was contended that they had not respec- 
tively such equitable freehold ^states as would entitle 
them to vote for the said division of the said county ; 
and also that the shareholders were a company, and 
that the individual shareholders being only entitled to 
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a share of the receipts and profits, were not entitled 1864. 
to be on the said list of voters. - — - — — * 

The Revising Barrister decided in favour of the said 
David Nichols ; that the said several persons objected 
to had not respectively such equitable freehold estates 
as entitled them respectively to be on the said list of 
voters ; and, accordingly, he expunged their names 
from the said list 

If this decision was wrong, the names of the said 
persons objected to were to be restored, and inserted 
on the register for the said parish of Putney. 

Karslake, Q. C. (Beresford with him), for the appel- 
lant, read and commented on the Acts set out. The 
commissioners originally had an interest in the soil. 
They aliened it, and it is now possessed by their 
alienees the claimants. 

Raymond, contrd, in reply to the question of the 
Court, said he relied on three points. 1st That upon 
the construction of th^ Acts, no land passed. Sup- 
posing it did, 2ndly, the trustees, and not the share- 
holders, were the persons entitled. 3rdly. The 
claimants have only an interest in the moneys, re- 
venues, or tolls, and not in the land. 

[Keating, J. The second and third are, in fact, 
nearly the same.] 

Karslake proceeded. The commissioners were autho- 
rized to grant annuities in fee. The ferries were held 
of the adjacent manors. The thirty subscribers entered 
into a covenant to build. It was contemplated by the 

VOL. X. H.P. Q 
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1864. Act they should take an interest in land. The ferries 

"" must have extended ad medium filum aquas. On the 

v. sale by section 5 of second Act, the ground or soil of the 

Niohom. f err i es was vested in the commissioners. There is, 
besides, the land granted by the archbishop. 

[Keating, J. There is no finding as to the value of 
the land ?] 

That is so ; but as to the shares, there is, that they 
are sufficient in value. 

Even if it be contended that it was uttrd, vires for 
the commissioners to convey the land, yet the language 
in the deed of 1729 is express, to pass the ground and 
soil adjacent to the ferries, &&; and possession has 
been had and held ever since, which would give the 
trustees the legal estate, and to the cestui que trust 
equitable ones. 

[Eblb, C. J. Whence comes the power to convey 
land?] 

Section 13 of the first Act gave power to the com- 
missioners, when they should be incorporated, to 
convey tolls and grant annuities, charged on and pay- 
able out of the estates, &c. 

The case comes within the ruling of Bander v. 
Newman (a), where, by a general partnership-deed, 
land was conveyed to trustees, on which a fulling mill 
was fitted up, and trade carried on. A committee 
managed the business, and the shares were by the deed 

(a) 1 Luho. Reg. Cos. 287; M. <fc Or. 198. 
S. C. nom. Brown, respondent* 7 
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declared personal estate ; and it was decided that each 1864. 
shareholder had a sufficient equitable interest to 
qualify him for a vote. v. 



[Keating, J., referred to Bennett v. Blaiti] (a). 

It appears from Rogers on Elections (6), that votes 
have been allowed by a Committee of the House in 
respect of these shares. 

Raymond, for the respondent. It is difficult to un- 
derstand what interest is alleged to be in the trustees. 
There is only a small amount of land mentioned, and 
the value of it is not found. It is not found that the 
ferries included any land. 

[Keating, J. Land is mentioned in the deed. J 

But only " all such ground .... as had been, was, 
or should be vested in," &c. The nature of the pro- 
perty is the question. ^ The Court will hold that no 
more was conveyed than sufficed for the object of 
building a bridge across the river. There is no finding 
as to who are the owners of the river ; yet it is well 
known the Corporation of London contest it with the 
Crown, and the rights of the former are reserved by 
section 22 of the first Act 

Section 17 of the same Act seems almost conclusive 
to admit that the ownership of the bed is in others. It 
is framed to prevent the materials, when affixed, passing 
to the owner of the soil* 

(a) Ante, 35 ; 15 0. B. t N. 8. (b) 9th edition, p. 23. 
518. 

Q2 
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1864 In similar cases the Courts have held that they will 

~" not construe Acts of Parliament as conveying to com- 

y. missioners more than is necessary to perform the 

legislative duty. 

Badger v. S. Yorkshire Railway and River Dun Com- 
pany (a), where the freehold in a towing-path was in 
question, and the Exchequer Chamber held, that it 
was not one of the purposes of the Act which rendered 
the ownership of the soil necessary, and that the lan- 
guage of the Act was at least as applicable to the 
acquisition of a mere easement as to the acquisition of 
the soil. 

[Erle, C. J. Was there ever a case of a permanent 
building held to possess only an easement in its foun- 
dation ?] 

No doubt, prima facie the right to build implies 
estate in the land ; but these proprietors might have 
all the advantage the Legislature designed them to 
have, without taking the fee in the land. Suppose 
the bridge swept away, then, according to the conten- 
tion, the site would still be in the proprietors ; and 
yet it must be borne in mind that this is a navigable 
river, and the Crown or Corporation would be anxious 
to preserve their superior rights in it. 

Lancaster v. Eve (b), shows that a pile existing 
many years in the bed of the river, may fairly be 
presumed to be placed there with the consent of the 
owners of the soil. This is nothing but a congeries of 
piles. So here no presumption from the existence of 
the bridge in the land necessarily arises. 

(a) 1 Ellis <k Ellis, 847; 27 (&) 5 C. A, iV. A 717; A C, 
L. /., Q. A 118. 28 L. J., C. B. 235. 
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To the like effect is Wood v. Hewett (a), the case of a 1864. 
fender or hatch to a mill resting on brickwork and 
masonry, fixed in the bank of a stream, where the Court 
said it was not necessarily to be inferred that the 
chattel passed to the freeholder. 

Secondly. Here trustees are interposed in the deed. 
They are not mere conduit pipes, but have in reality 
the whole estate conveyed to them. 

[Erle, C. J. But if the trustees have left the whole 
management to the shareholders to act for themselves 
for more than 100 years, even though the legal estate 
be in the trustees, that would be good evidence of 
equitable estate in the proprietors ?} 

Thirdly. There is neither a legal nor equitable interest 
in this land vested in the shareholders. It resembles 
the case of a company possessing land, as in Bennett v. 
Blain (6), where the shareholders have no direct interest 
in the land, but only in the profits. So in Bligh v. Brent 
(c), where the Court held that real property held for 
the purposes of a trading corporation, is in equity to 
be deemed in the nature of personal estate, although 
the company was a corporation, the shares assignable, 
and no shareholder liable for the acts of another. 

[Erle, C. J. It would not affect the estate in fee- 
simple, if the proprietors were bound, ratione tenures, 
or otherwise to repair the bridge, as was the case with 
the corporation in Rex v. The Mayor, &c of Strat- 
ford-on-Avon {d) ]. 

(a) 8 Q. B. 913. (c) 2 Y<m. A Coll, Eq, Ex. 268. 

(b) 4nfe,35} UC.B.,N.S.51S. (d) UEa*t, 848. 
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1864. 'Kardlake in reply. This is not like Bennett v. Blain. 

This is not a company nor a corporation. There is no 
absurdity, supposing the bridge to be destroyed, in the 
fact that the site would still be vested in the proprietors. 
The first Act declares the annuities personal property 
to prevent the difficulties which have arisen as to 
shares in the New River and other companies, as to 
their devolution in descent, &c. 

The 1 Geo. 2, c. xviii., gives power to grant annuities 
in fee, which must therefore be perpetual. 

The commissioners have express power to hold lands 
under section 5 of the first Act 

[Keating, J. That seems confined to " approaches." 
Does it appear that any land was purchased ?] 

No. The Archbishop seems to have granted what 
was necessary. It is stated that the ferries were held 
of each manor. It is true that sometimes ferrymen 
have only an easement though often the fee. Lancas- 
ter v. Eve does not apply. That was merely a question 
of fact as to the ownership of the pile. So with Wood 
v. Hewett as to the hatch. The enactment vesting the 
property of the bricks and materials in the commis- 
sioners was necessary, because the commissioners were 
not to build. The object was in case of necessity to 
indict or for the reasons the property might be laid in 
the commissioner. 

Trustees were appointed because it was necessary for 
administrative action as ejectment, &c. to have a fixed 
body where the cestui que trust were a shifting body. 
The trustees are not entitled to receive the profits. 
They have nothing to do with the bridge or the receipt 
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of tolls. This is not a mere easement as in the case of 1864 
the River Dun Company. It was a permanent interest 
intended by the Legislature. 



[Raymond pointed out, that section 7 referred to of 
the first Act' assumed that the commissioners must first 
be incorporated before they could hold land, &c] 

[Eble, C. J. The argument for the appellants is, as 
I understand it, that assuming that the land did vest 
in the commissioners, and that the statute authorized 
a conveyance of it, the shareholders, though they had 
no other title, have acquired one by possession since.] 

Kardake. Yes, since 1729. 

Cur. adv. vult 

The judgment of the Court (a) was delivered by — 
Erle, C. J. This was a claim on behalf of the share- 
holders of Putney bridge, and the question was, whether 
they had individually equitable freehold interests. 

The statutes conveyed the bridge and land to the 
commissioners, and the commissioners, in 1729, con- 
veyed the bridge with all the land which had been, 
was, or should be vested in them to trustees on behalf 
of the shareholders ; and if the commissioners had 
power to part with that property, I have no doubt the 
shareholders have become entitled to the bridge and to 
the land which belongs to the bridge. But I take it to 
be perfectly clear law, that where land is vested in 
commissioners by an Act of Parliament for public pur- 
poses, the commissioners have not, unless there be 
(a) Eblb, C. J., and Kiathtg, J. 
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1864 something in tbe statute to that effect, any power to 
* convey away or part with such land. The statutes 

fTxppvt 

y. here have not given, I think, any such power. The 

second of the statutes appears to me to confirm that 
view, because by section S it enables specifically the 
commissioners to convey the tolls to the shareholders, 
which would hardly have been the case if by the 
statute it was intended to enable them to convey the 
fee-simple of the land to the shareholders. It seems 
to me the expression used enabling them to convey the 
tolls, as distinguished from the fee-simple of the land, 
is a negation of the right contended for. I think, 
therefore, the commissioners had no power to convey 
the freehold to the shareholders, or to the trustees in 
trust for the shareholders. Then it appears they pro- 
fessed to convey it by a deed of conveyance in 1729. 
But if the law prohibited such a conveyance, then share- 
holders taking it with the knowledge of the title 
under that Act of Parliament, acquired nothing more 
than might lawfully be conveyed, and the commis- 
sioners parted with nothing more than might law- 
fully be parted with. The result is, I think, that the 
commissioners have the right over the land, and the 
shareholders are entitled only to the tolls, and have, 
therefore, no qualification. That is all we affirm, and 
as the case is one fairly raising doubt, we give no costs. 

Decision affirmed without costs. 
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1864. 



Benesh, Appellant ; Booth, Respondent. 

Nov. 28. 

HPHE case stated, that at a Court held for the revision The insertion 

of the lists of Parliamentary voters for the city of [copy] at the 

London, on the 6th day of October, 1864, Thomas dupUc^te* 

Woodzell Booth, on the list of voters of the Livery of obftion 

the Company of Distillers, appeared before the Revis- foe"™^ 7 

ing Barrister, and objected to the name of Maurice JjJ^S that 

Benesh being retained on the list of voters for the parish word i8 not 

# * on the notice 

of St. Botolph-vrithout-Aldersgate. sent to the 

party objected 
On calling upon the objector to prove that he had to, does not 

given the notices of objection respectively required by document as a 

the Registration Act, he duly proved the requisite notice a proof of *"* 

given to the overseers, as to which, therefore, no ques- JjS pSves** 6 

tion arises in the present case ; and the party who had M rri<* ofiho 
r 7 r J notice of ob- 

posted the notice directed by the Act to be served on jection under 

O & 7 T%Ctm 

the party objected to, produced in Court the notice ci8,sectioo. 
duly stamped with the stamp of the London Post-office, 
of which an exact transcript follows : — 

« [COPT.] 
« To Mr. Maurice Benesh,— 

" I hereby give notice that I object to your name 
being retained on the list of persons entitled to vote in 
the election of members for the city of London. 

" Dated this sixteenth day of August, one thousand 
eight hundred and sixty-four. 

11 Thomas Woodzell Booth, 
" 12a, Manor Place, Walworth, 8. 
"(On the List of Voters of the Livery of the Company of Distillers.) " 
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1864. It was admitted that the word "copy" on the notice 

produced before me was on the said notice before it 

v. was taken and stamped at the Post-office, and that the 

BooTH ' words "Thomas WoodzeU Booth' 9 subscribed thereto 
were in the proper handwriting of the objector. An 
objection was thereupon duly made to the reception of 
any parol evidence to explain the state of the notice 
retained by the Postmaster to be forwarded to the ad- 
dress thereon, but the Revising Barrister admitted the 
party posting the said notice to supply such explana- 
tion ; and he did prove on oath, to the satisfaction of 
the Revising Barrister, that the word " copy " was not 
on the notice retained by the Post-office to be for- 
warded to its address. Thereupon the Revising Bar- 
rister held it to be duly proved that the objector had 
given the notices of objection required by the Registra- 
tion Act, and called upon the party objected to to prove 
that he was entitled to have his name inserted in the 
list of voters in respect of the qualification described 
in the list ; and, on his failure to do so, expunged his 
name from the said list. 

It was contended by the appellant : — First That 
parol testimony was inadmissible to prove the contents 
of the notice retained to be forwarded by the Post- 
master, the same being a judicial instrument required 
by statute to be in writing, and which in this case, by 
the express words of the 100th section of the Registra- 
tion Act, must explain and prove and be complete in 
itself.. 

Second. That while the Registration Act allows a cer- 
tain latitude in the forms of notices for counties and for 
claims, and also of notices of objection to overseers in 
cities and boroughs, provided the words employed be 
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" to the like effect," with the statutory form, it admits of 1864 
no such deviation in the case of borough notices to be 
served on parties objected to, and, therefore, the notice _ v . 
now in question is not according to the fonn numbered 
(11) in Schedule (B), in which the word "copy" does 
not appear. 

Third. That a statutory judicial written instrument 
must be held in law to be what, on the face of it, it 
purports to be ; and that, inasmuch as the notice pro- 
duced before me purported to be a copy, it could not be 
adduced by its author, as the original notice required 
by the Act, that the Word " copy " was not surplusage, 
because it is a term which assigns a distinctive and 
specific negative character to the document to which it 
is affixed, amounting, in fact, to a protest on the part of 
its utterer, that, as against him such document is not to 
be allowed to have the effect and authority of an original 
—not to have the effect, in short, in the present instance, 
of proving that the objector gave the notice required by 
the Act, without evidence of which the party objected 
to would not be in foro, or entitled to the costs of a 
groundless objection. That the notice was not the less 
a " copy" because the words " Thomas WoodzeU Booth' 9 
were in the actual handwriting of the objector, inasmuch 
as it was as competent for himself, as for any aman- 
uensis to make copies of his own notices ; and the 
case was likened to that of a transcript of a foreign bill 
of exchange (which requires no stamp) if it bears the 
word " copy" on it before it is issued, and which would 
not become an original in the hands of an indorsee 
merely because the transcription was made in the hand- 
writing of the acceptor. 

Fourth. That if the notice left with the Post-office to 
be forwarded to its address did not bear the word "copy" 
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1864 it was not a duplicate of the notice produced before me, 
and would not, therefore, be the notice required by the 
Act 

Fifth. That the necessity imposed on the objector 
by the nature of his own argument of contending that 
the notice produced by him as a duplicate was not 
in fact a duplicate, was an inadmissible approbation 
and reprobation of the same instrument by the same 
party. 

Sixth. That as the notice was produced before me as 
a duplicate original, it must be assumed that the dupli- 
cate forwarded to its address purported to be a " copy ;" 
and that, as such, the person objected to was entitled 
to disregard it as not being an original, and to reckon 
upon the stamped duplicate being rejected by me. 

Seventh. That the objector's own case being that the 
notices were not " alike in their address and their con- 
tents," the authenticity of the service by the Post-office 
was thereby destroyed, and that the production of the 
stamped notice ceased to be the proof of service desi- 
derated by the statute. 

Eighth. That if the Post-office had dispensed with 
identity in one respect as not being essential, there was 
no security against its having dispensed with it in others 
as equally non-essential That if it had certified that 
the word " copy " was on the notice forwarded to its 
address when it was not, it might have certified the 
date, the address, the signature, as in duplicate ; when, 
in point of fact, in the document served, they might 
have been omitted. 

Ninth. That there could be no safe reliance on ser- 
vice by the Post-office, except on the assumption that 
the Postmaster had rigidly followed the injunction 
upon him prescribed by the Act, that he was not a re- 
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liable judge of what is or is not material and essential 1864. 
in a judicial instrument, and that if any discretion were 

BnriftH 

left to him to determine what particulars therein are _ v. 
essential and what are immaterial or surplusage, his 
stamp might authenticate as duplicates the most 
material deviations from the requisites of essential 
identity. 

On the part of the respondent it was contended, first, 
that the word. " copy " was hot part of the contents of 
the notice, and might be treated as surplusage. 

Second That the notice was constituted an original 
duplicate by having been signed by the objector proprid 
tnaniL 

Third. That it was proved that the duplicates were 
essentially alike. 

Fourth. That the duplicate forwarded to the party 
objected to not having the word " copy/' he could not 
be misled into treating it as not being an original in- 
strument, and he was placed at no disadvantage by the 
deviation excepted to. 

Fifth. That being " alike " is not " commonly under- 
stood " as being identical 

Sixth. That no practical inconvenience can result 
from the construction put upon the statute by the Re- 
vising Barrister. 

The names of 172 other persons having been ex- 
punged from several lists of voters on objection by the 
said Thomas Woodzeli Booth, whose cases depended and 
were decided upon the same points of law, and such 
parties having given notice of appeal therefrom, such 
appeals were to be consolidated. If the Court should 
be of opinion that due notice of objection was not given 
to the parties objected to, their names were to be re- 
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1864. inserted in the lists from which they were expunged. 

Appended to this statement was the stamped notice of 

v. objection produced before the Revising Barrister in the 

BooTH ' case of the appellant Maurice Benesh, which was to be 
taken as part of the case. The notices of objection in 
the cases of the appellants, whose appeals were con- 
solidated, were in similar form. 

Hannen (Underdvum with him) for the appellant 
The notice of objection is required by section 17 of 
6 & 7 Vict c. 18, to be given to the party objected to. 
The notice was sent by the post, and therefore the re- 
quisites of section 100 of that Act ought to have been 
strictly complied with. Parol evidence as to whether 
the word "copy " was in the notice retained by the 
Postmaster to be forwarded by him was not admissible 
by the Revising Barrister. It must be admitted the 
point is a narrow one : but strict compliance with the 
terms of the statute is necessary. The Legislature only 
intended the Postmaster to compare the notice and 
duplicate in order to see whether they corresponded 
with each other word for word. There is no authority 
to supplement the statutory proof with any other 
evidenca If the appellant is right as to this, then the 
word " copy w must be assumed to have been in that 
forwarded to the voter, and the voter had a right to 
disregard it, as he is entitled by the statute to receive 
an original notice. If, however, the Court are of 
opinion that such parol evidence was admissible, then 
the two documents were shown not to be in all respects 
alike, and consequently not duplicates, as required by 
the statute. Toms v. Owning (a) is a case of minute 

(<Q 1 Lutw. Reg. Cos. 200 ; 8. G, 7 M . <b O. 88. 



Digitized by 



Google 



BSNVSH 
V. 

Booth. 



XXVHI. VICTORIA. 229 

objection. There, the notice sent by the post was signed 1864. 
by the objector, and the duplicate by an agent in his 
name, yet the Court held that the notice was not proved 
by the production of the latter; and in Birch v. 
Edwards (a), it was held that the service by the post 
under this section 100 was not proved by a stamped 
duplicate similar in all respects to the notice left with 
the Postmaster, save that it had no external address. 
These cases show that to satisfy the statute the two 
documents must be in such a state that the Postmaster 
may use either as an original. To hold otherwise is to 
make the Postmaster judge of the sufficiency of the 
notice. 

Fawcett for the respondent was not called on. 

Erlb, C. J. I think that the objection made to the 
notice of objection in this case cannot be supported. 
The statute contains a provision for sending the notice 
by the post where the objector chooses to avail himself 
of that means. In that case there must be a duplicate 
original kept by the objector, and a duplicate original 
sent by the post to the party objected to. Now, I 
think, if one notice was headed " duplicate " and not 
the other, and both in all other respects corresponded, 
there would still be a compliance with the statute. In 
common parlance, when there are two duplicate notices 
one is called the copy of the other. In law all notices 
are originals, and yet I am sure I have witnessed in- 
numerable instances in which the server of a notice has 
produced a duplicate and said, " I served a copy of this 
notice on the other party." A lawyer would say, "Do 

(a) 2 Lutw. Reg, Cob. 37 j 8. C., 5 C. B. 45. 
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1864. not C& U lt a C0 Py > c& ^ xi a duplicate." I think, there- 

fore, that heading a duplicate original notice in this 

y. case with the word "copy" has not in the smallest 

degree affected its validity. We should be acting with 
a mischievous regard for form and disregard of sub- 
stance if we allowed such a technicality to prevail. 

Kbatihg, J. I am also of opinion that this is a good 
notice, and that the word "copy" has not at all 
vitiated it. The case referred to of Birch v. Edwards 
is one in which the Court held that the variance there 
found was very material. It was decided there that 
the external address was part of the notice : as soon as 
that was decided an essential variance between the two 
documents was established by showing that one of them 
omitted the external address. 

The external address might be very essential, and 
Wilde, C. J., says in terms, the Postmaster could only 
act upon the information given to him by the external 
address. It seems to me that the present case does not 
come at all within that principle, and that the Re- 
vising Barrister was right. 

Decision affirmed. 
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TWENTY-EIGHTH YEAB OF QUEEN VICTORIA. 



Smith, Appellant ; Foreman, Respondent. 



1865. 



Jan. 22. 



^HE case stated : at a Court held at Ashford, in the £^gJj*U 

eastern division of the county of Kent, for the lftnd » »t a 

* rent of less 

revision of the list of voters for the parish of West than £50 a 

year, and 
Brabourne, Henry Oeorge AUen duly objected to the nnderthe 

name of John Rolfe being retained on the list of voters lord, but as 

for the said parish. The facts of the case are these : — ^^ hiT* 1 

The name of John Rolfe appeared on the copy of the JfJj^J 

register of persons entitled to vote, as follows :— *J* ich ^k 

rent was also 
leas than £50 
a year. 

Held, tU.i 
A.'s share of 
the joint rent 
could not be 

added to his separate rent, so as to make a qualification for a county vote under 2 Will. 4, 

c. 46, sect. 20, or 6 Vict. c. 18, sect. 73. 

VOL. I. H.P. R 



JohnBoffe 



Weat Brabourne 



Occupation of House 
and Land 



West Brabourne. 
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1865. and his name had stood on the register thus for 
several previous years. 
v, John Rolfe had during the qualifying period, and for 

several previous years, occupied solely as tenant a 
house and land at West Brabourne, for which he was 
bond fide liable to a yearly rent of i?40. He had also 
occupied during the qualifying period, and for several 
previous years, as tenant jointly with his father under 
the same landlord, other lands, three-fourths of which 
were also in West Brabovrne, and about one-fourth in a 
neighbouring "parish, also within the said eastern divi- 
sion, for which he and his father were bond fide jointly 
liable to a rent of i?64 per annum. The hiring of 
these last-named lands was at a different and sub- 
sequent period from the hiring of the first-mentioned 
house and land, of which John Rolfe was sole tenant 

The Revising Barrister decided, that, inasmuch as 
the occupation and holding of a joint-tenant is per tout, 
as well as per mi, and that John Rolfe was actually 
bond fide liable to pay to one landlord a yearly rent or 
sum exceeding £50 ; that is to say, i?40 for his sole 
occupation, and £32 at least for his bond fide share of 
the rent for the joint occupation for the lands and other 
tenements holden and occupied by him as aforesaid, he 
was entitled to be retained on the same list and 
register of voters by virtue of the 20th section of the 
2nd Will 4, c. 45, which enacts " that every male of 
full age, who shall occupy, as tenant, any lands or 
tenements for which he shall be bond fide liable to a 
yearly rent of not less than £50, shall be entitled to 
vote ;" and he retained his name on the register and 
list of voters accordingly. 

If the Court should be of a contrary opinion, the 
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name of John Rolfe was to be expunged from the 1865. 
register. 



JR. Bourke (Hayes, Serjeant, with him), for the appel- 
lant The voter here claims by virtue of the sole 
occupation by himself of premises under the qualifying 
value, along with a joint occupation with his father of 
premises under the same landlord, his moiety of which, 
being added to the other, would bring him within the 
£50 mentioned in the Chandoa clause. The question 
is, whether the two tenancies can be reckoned together, 
so as to make the yearly rent, for which the voter is 
liable, one of not less than £50. It is submitted that 
that cannot be done. 

To be entitled to be on the register, the voter ought 
either to be liable to a yearly rent of not less than 
£50, and so be qualified under section 20 of the 
Reform Act (2 Will. 4, c. 45) ; or else he ought to be 
liable, with his father, to a joint rent, the moiety of 
which is not less than i?50, and so be qualified under 
section 73 of the Registration Act (6 & 7 Vict. c. 18). 
As it is, the voter, in the present case, comes within 
neither of these Acts. The rent for which he is solely 
liable is only £10, so he is not qualified by the Reform 
Act ; and the moiety [of the rent for which he is 
jointly liable is only £ 32, and therefore he is not 
qualified under the Registration Act ; and he cannot 
unite these distinct modes of qualifying so as to make 
up the amount required for qualification. The quali- 
fication being the creation of the statute, the party 
must bring himself within its terms. The case of 
Gadsby v. Barrow (a), was a decision on the 20th 
(a) 1 Lutw. Reg. Cos. 152 ; 8 Scott, N. R. 799. 
B2 
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1865. section of the Reform Act; and this Court held, that 

" — a tenant who holds under two different landlords two 

distinct sets of premises, the rent of each being less 
than j£60 a year, though they together amount to that 
sum, is not under that section entitled to a vote for the 
county. The only difference between that case and 
the present is this— that there the landlords were 
different, whereas here both properties are held under 
the same landlord. The principle on which that case 
was decided equally applies to the present — namely, 
that the statute requires the claimant to be liable to a 
single rent of sufficient value. 

[Williams, J. Section 73 seems to point to a single 
qualification solely derived under its terms; it does 
not say in conjunction with any other land.] 

That is so. A joint tenancy cannot be tacked to a 
sole tenancy without infringing the plain construction 
of the statute. 

Hannen (Underdoum with him), for the respondent. 
Where the holdings are under the same landlord, there 
can be no reason why the two may not be tacked toge- 
ther so as to make up the necessary qualifying amount 
of rent. There is no real objection to such a course. 
The case of Oadsby v. Barrow is very different, as there 
the holdings were under different landlords ; but it 
has never yet been decided, that if the voter is liable 
to pay to one landlord in respect of two separate 
holdings under him, together amounting to £50 a 
year, he is not qualified under the Reform Act. The 
point has always been treated as an open one, and the 
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practice of Revising Barristers differs : this case raises 1865. 
it for the first time. The real question is, as to the 
meaning of the words " at a rental" The Legislature 
has not said it must be a single rental If the statute 
had said "at one single rental/' the case would be 
otherwise ; but the indefinite article "a" does not bear 
ex vi termini any such force. Elliott on Registration (a). 

It has been decided under a local Act, which re- 
quired the qualification for vestrymen, to be " house- 
holders rated to the poor-rate on an annual rental of 
not less than i?40/' that the rental might be made up 
of tenements separately held. The King v. The Church* 
wardens of St Pancras (b). 

The words of the section " but not otherwise," only 
mean unless the interest amounts to a total rental 
of ^50 a year. 

The 73rd section of the Registration Act was in- 
tended to enlarge the franchise in the event of the 
tenant holding the qualifying property jointly with 
others. The test, intended by the Legislature as to 
whether the party is fit to be intrusted with the 
franchise, is, whether he is a man of that substance 
and character that a landlord will trust him with 
lands or tenements of the annual value of £50. It 
cannot matter for this purpose whether the landlord 
lets him part at one time and part at another time, or 
part to him solely and part jointly with another, if 
the aggregate value of the rental payable by him to 
•such landlord be not less than £50 a year. 

[Keating, J. Is there any case which affirms the 
franchise to the holder of two separate buildings under 

(a) 2nd edition, pp. 122—124. (6) 1 A. J- E. 80. 



Digitized by 



Google 



236 HILARY TERM, 

1865. the same landlord, the rents being joined together to 
make the qualifying amount ?] 



Smith 

v. 

Fobjsmajt. 



None is known ; the question is res irttegra (a). 

Eble, C. J. I think that the Revising Barrister was 
wrong in his decision in this case. The qualification 
given under the Reform Act for a person who occu- 
pies lands or tenements, as tenant, is a yearly rent of not 
less than £50. The case finds that the claimant pays, 
in respect of what he occupies, as sole tenant, a house 
and land, a yearly rent of £40, and he cannot therefore 
qualify without the aid of the Registration Act, 6 & 7 
VicL c. 1 8, sect. 73, which provides for the qualification 
of persons occupying jointly. The words giving the 
qualification are peculiar. They are, that, " where any 
such lands and tenements shall be jointly rented and 
occupied by more persons than one, each of such joint 
occupiers shall be entitled to be registered and vote at 
such election as last aforesaid, in respect of the lands 
and tegmenta so jointly rented and occupied, in case 
the yearly rent for which they shall be bond fide liable, 
in respect of such lands and tenements, shall be of an 
amount which, when divided by the number of such 
occupiers, shall give a bond fide rent of not less than 
£50 for each and every such occupier, but not other- 
wise" This phraseology is very precise and limited, 
and I do not feel myself at liberty to say that any 
qualification which is not to be found in the words of 
the enactment exists. Now, the claimant occupied, 
jointly with his father, a tenement for which they were 

(a) But "see Powell, app., v. 586; 4 (7. B. 105. 
Pricey reap., 1 LvJtw. Reg. Cos., 
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jointly liable to a yearly rent of £ 64, and the claim is 1865. 

to add £\0 of the jointly occupied premises to £ 40 of 

. , . , . Smith 

the separately occupied premises, and so to make up v. 

the J?50 under section 20 of the Reform Act. But 
the words of the statute do not authorise the junction 
of these two rents. If he claims under the qualifica- 
tion given to the joint occupants, he must show a joint 
occupation giving to each of the joint occupiers a rent 
of not less than £50 ; and the statute says he shall not 
otherwise be qualified. I do not pretend to fathom the 
intention of the Legislature further than the clear words 
of the enactment guide me. The first statute says, if 
you are a tenant for ,£50 you may vote. The second 
says, if you are a joint tenant, and hold £100 jointly 
with another person, then each of you may vote ; but, 
unless the joint holding is such as to give each joint 
holder ,£50, there is no qualification. It may be 
that the difficulty of adding the separate rent to the 
apportionment of rent under a joint tenancy might be 
expected to create confusion and inconvenience. It 
seems to me that this claimant is not qualified under 
either of the statutes, separately, and we have no war- 
rant for uniting an insufficient qualification under each 
to make up a whole, such a course not being specified 
in any enactment. The name must, I think, be ex- 
punged from the register. 

Williams, J. I am entirely of the same opinion. 
It seems to me impossible to come to any other conclu- 
sion upon the language employed in the 73rd section 
of the Registration Act. 

Keating, J. I am of the same opinion. Confessedly, 
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1865. but for section 73 of the Registration Act there would 
be no qualification, and I see nothing in that Act to 
enable us to add what is insufficient under its terms to 
what is an imperfect qualification under the Reform 
Act. 

Decision reversed* 



Smith 
v. 

FORUA*. 



Flatcher, Appellant ; Boodle, Respondent. 

and 14. 

B. went into AT a Court held before the Revising Barrister of the 

ahouse^in ° borough of Cheltenham, which consists only of one 

paoM»tehtd P ar *sh, ^°^ n Watcher duly objected to the name of 

been made James Burrington being retained on the list of voters 

previously, in * ° 

ApHi, to last for the said borough, upon the ground that a portion of 

tember. B. the poor-rate for the qualifying year had not been paid. 

nor tendered It was proved that the poor-rates of the parish in which 

that »te!° n it *^ e qualifying premises are situated are made half- 

m^idedfnor y earl y> that there was one made in -4p**#> 1863, 

™hfc name which extended to the following September, when an- 

the rate. other was made, which extended to March, 1864, in 

Hdd, by 

Erlb, c. J., which month a new rate was made, which is the exist- 

Willbs and . . . 

Kkatiko, JJ., mg rate. The voter went into occupation of the quali- 

diawnUng, "' fyi n g premises prior to the 1st of August, 1863, but paid 

ata^dmgtoe no P ort i° n °f the rate then i n existence, which was not 

17 Geo. 2, demanded of him, neither was his name inserted in that 

c. 88, sect. iz 9 ' 

the rate in ra t e . 

question was 

not, until 

demanded, " payable from " the claimant within sect. 27 of the Reform Act 
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It was contended against the vote that, inasmuch as 1865. 
the 27th sect, of the 2 Witt. 4, c. 45, requires the payment 
of all rates payable from the voter, he should have gone v. 



to the overseers and paid his proportion of the April, 
1863, rate, to which he was rendered liable by the 12th 
section of the 17th Geo. 2, c. 38 ; and, if any dispute had 
arisen as to the amount, they could have had it settled 
by two justices in the manner provided by that section. 
And the voter having failed to adopt this course, he 
was disqualified, for the omission was not remedied by 
any provision of the Registration Acts, as section 75 of 
the 6 Vict. c. 18, only applies to a misnomer or inac- 
curate or insufficient description- 
It appeared to the Revising Barrister that, as the Act 
of Geo. 2 does not say the incoming tenant shall pay, but 
only that he shall be liable to pay, and as the proportion 
which he is so liable to pay must, before he can pay it, be 
first ascertained, either by agreement between the par- 
ties, or, in case of dispute, by the decision of two justices 
of the peace, and, as by the 6 Vict c. 18, sect. 75, a 
person in other respects qualified shall be considered 
as having paid all rates when he shall have bond fide 
paid all sums of money which he shall have been called 
upon to pay as rates ; therefore, an. unascertained pro- 
portion which the voter had never been called upon to 
pay was not such a rate as had become payable from 
him in respect of the qualifying premises within the 
meaning of the 27th section of the 2 Witt. 4, c. 45. 
The Revising Barrister over-ruled the objection and re- 
tained the name. 

If the Court should be of opinion that this was wrong, 
the name of James Burrington was to be expunged from 
the list. 



Boodli. 
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1865. As the validity of the objections in three other cases 

~~ depended upon the same decision, the Revising Barrister 
v. directed that they should be consolidated with the fore- 

going ; and, if this judgment was reversed, the names 
of the three other persons were to be struck out of the 
register of voters for the said borough. 

Dowdmuell, for the appellant. The question is 
whether Burrington was disqualified by reason of the 
proviso in the 27th section of the 2 Will. 4, c. 45, 
" that no person shall be registered unless he shall 
have been rated ... to aU rates for the relief of 
the poor made during the time of such his occupation, 
nor unless he shall have paid on or before the 20th of 
July, all the poor-rates and assessed-taxes . . . 
payable . . . previously to the 6th of April then 
next preceding." The 11 & 12 Vict. c. 90, enacts that 
" no person shall be required in order to entitle him to 
have his name inserted in any list of voters . . . 
to have paid any poor-rates or assessed-taxes, except 
such as shall have become payable from him previously 
to the 5th of January in the same year ; and that no 
person shall be entitled to be on Any such list of voters 
unless the poor-rates and assessed-taxes payable from 
him previously to the 5th of January, shall be paid on 
or before the 20th of July next following." Neither 
this enactment nor that of the 6 & 7 Vict. c. 18, s. 75, 
as to inaccurate statements in the rate apply to the 
present case. The proportion of the rate accruing 
between August, 1863, when Burrington 9 s occupation 
commenced, and September, when another rate was 
made, was payable from him, within the meaning of 
the 27th section of the Reform Act. The 1 2th section 
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of the 17tK Oeo. 2, c. 38, enacts that " Where any per- 1865. 
son or persons shall come into or occupy any house, &c. 
out of or from which any other person assessed shall be v . 

removed, or which at the time of making such rate was 
empty or unoccupied, that then every person so re- 
moving from, and every person so coming into or 
occupying the same shall be liable to pay to such rate in 
proportion to the time that such person' occupied the 
same respectively, &c. ; which said proportion, in case 
of dispute, shall be ascertained by any two or more of 
His Majesty's justices of the peace." This provision in 
the Reform Act has always been construed most 
strictly. . . 

[Keating, J. Does it substantively appear from the 
case that the outgoing tenant has not paid this very 
rate?] 

It is not so stated in terms, but it never was sug- 
gested, nor is it very likely, that it has been paid. 
Assessed-taxes are (by 43 Oeo. 3, c. 161, s. 23^ payable 
quarterly, though by 48 Oeo. 3, c. 141, the collectors 
are directed to collect them, and they are accordingly 
usually collected, half-yearly. In Ford v. SmecUey (a), 
a house-tax was payable on the 20th of December, 1851, 
but not demanded until the 11th of April, 1852, and 
the party assessed did not pay until after the 20th of 
July : and it was held that he had not complied with the 
11 & 1 2 Vict, a 90, so as to be entitled to be registered. 
That was a hard case ; for no demand was or could be 
made on the party assessed until after the 10th of 

(a) 2 Lutw. Reg. Cos. 203 ; 12 C. B. 022, 
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1865. April Bishop v. Smedley (a), shows that it is the duty 
of the party from whom a rate is due to pay or tender 
it That the debtor must seek the creditor is an in- 
flexible rule : here a condition has to be complied with 
by the party seeking to acquire the franchise. The 
claimant never offered to pay any portion of the rate 
in question. The Registration Act (6 Vic. c. 18) does 
not affect the case in any way. 

The 75th section, after reciting the 2 Witt. 4, a 45, 
s. 27, as to rating and payment of rates, and that 
" Doubts have arisen how far any misnomer or inac- 
curate, or insufficient description, in a rate, of the person 
. . . as in the said recited Act are mentioned, or 
any inaccurate description of the premises so occupied, 
has the effect of preventing any such person from being 
registered, &c." enacts that, " Where any person shall 
have occupied, &c. for twelve calendar months next 
previous to the last day of July in any year, and such 
person being the person liable to be rated for such 
premises, shall have been bond fide called upon to pay 
in respect of such premises all rates, &c, and such 
person shall have bond fide paid, on or before the 20th 
day of July in such year, all sums of money which he 
shall have been called upon to pay as rates in respect 
of such premises for one year previously to the 6th day 
of April then next preceding, such person shall be con- 
sidered as having been rated and paid all rates, &c., 
within the meaning of the said recited Act, and be en- 
titled to be registered in respect of the same in any 
year, any misnomer or inaccurate, or insufficient, de- 
scription in any rate of the person so occupying, or of 
the premises occupied, notwithstanding." In Moss v. 

(a) 1 Lutw. Reg. Cos. 384 j 2 C. B. 90. 
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The Overseers of St. Michael, Lichfield (a), it was held 1865. 
that that provision has reference only to inaccuracies ' 

of description. There, a father and a son jointly occu- v. 

pied premises as partners ; the name of the father only 
was inserted in the first two rates made within the 
year, and both were inserted in the third : all the rates 
were paid by the son : and it was held that this was 
not a rating of the son within the 2 WiU. 4, c. 45, s. 27* 
nor an inaccurate or insufficient description of the 
person rated within the 6 & 7 Vict. c. 18, s. 75. There 
MauLe, J., says, " The appellant clearly was not rated 
within the 2 Will. 4, c. 45, s. 27 ; and the 75th section of 
the 6 & 7 Vict. c. 18, only applies where there is an inac- 
curate or insufficient description. If the party intended 
to be charged was indicated and was called upon to pay, 
and did pay, the rate, the blunder would not vitiate the 
rating. But here the father was rated and not the 
son/' Here there was no inaccuracy or mistake : it 
was intended this man should pay. 

Campbell Foster, for the respondent. The claimant 
was entitled. The liability under the 17 Geo. 2, c. 38, 
s. 12, is, to pay a proportionate part of the rate for the 
time of occupation, if the outgoing tenant has not 
already paid it The case does not show that the 
occupant did not pay. 

[Erle, C. J. If our decision is to turn upon that, 
we should send the case again to the Revising Barrister, 
to state how the fact really stands.] 

If there be any portion of the rate due, and the in- 
(a) 1 Luho. Reg. Cos. 184 ; 8 Scott, tf. R. 882 j 7 M. * Q. 72. 
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1865. coming tenant be liable for it, the non-insertion of his 
name in the rate is an inaccurate or insufficient de- 



t. scription of the person liable within the 75th sec- 

BooM1, tion of the 6 & 7 Vict. c. 18. The case finds that no 
demand was made upon Burrington. How could he 
know whether anything, or what, was to be paid for 
him? The cases as to assessed taxes are altogether 
inapplicable. The poor-rate is payable as soon as it 
is allowed and published. He referred to Blakey v. 
Dixon (a). The Court called on 

Dowdeswell. There is no real uncertainty as to the 
amount which the incoming tenant is to pay : he is to 
pay in proportion to the time he has occupied. Id 
certwtn est quod cerium reddi potest 

[Willes, J. It may be that there is a dispute as 
to when his occupation began. Can it be a sum 
" payable " from the party until the amount is ascer- 
tained ?] 

If there be any doubt, that is to be settled before 
the justices. The Act imposes upon the occupier the 
duty of paying the rates ; the occupier is not to wait 
for a demand. The parish officers have no means of 
knowing when the occupation commences : the party 
himself has. 

[Erie, C. J. How can the incoming tenant know 
what has been done by the outgoing tenant? The 
utmost that can be said, is, that the former has a 
capacity to be made liable.] 

(a) 2 Bos. #P. 821. 
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Campbell Foster. This man has paid all the rates ] 865. 
payable from him. He has paid the September rate ; 
and if the collector had, at the time of that payment, 
made a demand on him for his proportion of the April 
rate, and he had refused to pay it, then the contention 
of the other side might have arisen. He was not 
absolutely liable, but only on the contingency of his 
being resorted to on the default of the outgoing 
tenant. The 28th section of the Reform Act gives 
the right of voting in the case of different premises 
occupied in immediate succession : the party " having 
paid on or before the 20th of July all the poor-rates 
and assessed taxes which shall, previously to the 6th 
of April then next preceding, have become payable 
from him in respect of all such premises so occupied 
by him in succession/' In Rogers v. Lewis (a), it was 
held, that, in the case of an occupation of premises in 
succession under that section, it was not necessary 
that the party's name should appear on the rate : it 
is enough that he has paid the rate* Bishop v. Smedley 
turned upon the SOth section of the 2nd Witt. 4, c. 45, 
which was designed to meet the case of a man whose 
name had been altogether omitted from the rate. As 
the party had neither paid nor tendered the amount 
of the rate, it was held, that he was not entitled to be 
registered. The claimant here has paid all that he 
has been called upon to pay, and all in respect of 
which a direct liability is imposed upon him by the 
Legislature ; and, if necessary, he may rely upon the 
curative power of the 75th section of the 6 & 7 Vict. 
c.18. 

(a) K. 4- <?., Reg. Cai. 279 ; 7 C. B„ IT. S. 29. 
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1865. Dowdeswell, in reply. Burrington claims to have 

fulfilled the two conditions contained in section 27 : 

first, that to have been rated to ; secondly, to have 
paid all poor-rates. The second of these conditions is 
independent of the first, and is intended to be more 
extensive. A portion of the April, 1863, rate was 
clearly payable by Burrington. Though not defined or 
ascertained, he was liable for it He ought to have 
tendered what he conceived to be the proper sum: 
and if the overseers had refused to receive it, an 
appeal to two justices would have at once decided the 
matter. If the name of a party be omitted from the 
rate, it is his duty to demand to be rated : if he fails to 
do so, he loses his franchise. A man must bring him- 
self within the qualifying clauses. So, as to payment, 
being liable to pay and not paying or tendering, he 
has failed to perform his duty to the public, and his 
right to vote is not complete. 

[Erie, C.J. The liability here is somewhat like 
the liability of the drawer or indorser of a bill of ex- 
change—a contingent liability to pay, provided he has 
due notice of the default of the party primarily liable. 
Can it be said that the bill has become payable by 
him, unless he has had notice ?] 

The law merchant can hardly be relied on to assist 
the construction of the Reform Act 

[Willes, J. In order to deprive a party of the 
benefit of a condition, he must have notice. How can 
a man know whether or not' he is liable to pay, until 
he has notice of the demand upon him ?] 
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This is not a contingent liability at all. The rate 1865. 
being unpaid, it is a debt ; and it became payable by l 

Burrington immediately upon his entering upon the _ v . 
occupation of the premises. 

Eblb, C. J. In this case, the question raised by the 
appellant is, whether the claimant is disqualified by 
non-payment of a poor-rate. The Revising-Barrister 
held that he was qualified. The facts are that the 
claimant came into the premises before August, 1863. 
The practice in the parish was to lay the poor-rates 
half-yearly. The claimant paid all the rates laid dur- 
ing his occupation, but there was some portion of one 
laid previously, which he had not paid, and it was con- 
tended, on the part of the appellant, that that portion 
was payable by the claimant within the meaning of 2 
Will. 4, c. 45, sect 27, as being the proportion to which 
he was liable under the 1 7 Geo. 2, c. 38, sect 12. That 
Act, after reciting that persons frequently remove out of 
parishes and places without paying the rates assessed 
on them, and other persons do enter and occupy their 
houses or tenements, part of the year, enacts "that, 
where any person or persons shall come into or occupy 
any house, or, &c, out of or from which any other per- 
son assessed shall be removed, or which at the time of 
making such rate was empty or unoccupied, that then 
every person so removing from, and every person so 
coming into or occupying the same, shall be liable to 
pay to such rate, in proportion to the time that such 
persons occupy the same respectively, in the same man- 
ner and under the like penalty of distress, as if such 
person so removing had not removed, or such person so 
coming in or occupying had been originally rated and 

VOL. I. H.P. s 
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1865. assessed in such rate ; which said proportion, in case 
~~ — "" ~ — " of dispute, shall be ascertained by any two or more of 
v. His Majesty's justices of the peace/' I assume that 

some arrears of rates were left unpaid in this instance ; 
though it is not found by the case to what amount 
The claimant went on till the sitting of the Revising 
Barrister, in the belief that all the rates due from him 
were paid ; but it is argued that there was a liability 
cast upon him by sect 12. I take the words of that 
section to mean that the claimant was subject to be 
made liable to pay a proportion of the rate ; it is not a 
primary liability, which the claimant was bound by 
law to know, but a liability which the parish-officer 
might, if he chose, enforce. The amount depended on 
a contingency, because the outgoing tenant might have 
paid the rates beyond the time he occupied, and until 
the claimant had been called upon to pay what had 
not been paid by the outgoing tenant, I think that 
the amount was not " payable from " him, and that he 
was not disqualified by sect 27 of the Reform Act till 
he had notice of what was due. By that section no 
occupier shall be registered unless he " 6hall have been 
rated in respect of such premises to all rates for the re- 
lief of the poor, in such parish or township, made dur- 
ing the time of such his occupation, so required as 
aforesaid, nor unless such person shall have paid, on or 
before July 20th in such year, all the poor-rates and 
assessed taxes which shall have become payable from 
him in respect of such premises " before a given date ; 
the words " become payable from him w imply, not an 
unascertained or contingent liability, but a definite 
sum payable in pr<B8enti, in respect of which he has been 
guilty of some default. The words are, " what shall 
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have become payable from him," not " what he shall 1865. 
have become liable to pay/' This, though in a sense 
debitum m pramnti, was solvendwn infuturo; it was a 
contingent liability, and, until the amount was ascer- 
tained, the claimant could not know what was payable 
from him. The proviso I have read took away the 
franchise previously'granted, in case the claimant was 
not bearing his share of the public burdens ; it was in- 
tended to disqualify a person from voting if he had not 
paid all his poor-rates and assessed taxes. Poor- 
rates differ totally from assessed taxes, inasmuch as 
the latter are payable at certain periods by certain in- 
stalments; whereas, poor-rates constitute a liability, 
the extent of which no one can foresee, and which a 
person may be called on to pay at any time. They are 
laid on according to need, may be directed by peremp- 
tory mandamus, as happened on more than one occasion 
while I was in the Court of Queen's Bench ; and, more- 
over, a poor-rate is due from the time when the rate 
is complete. In practice, poor-rates are paid any day 
of the month, in any month of the year ; as to time or 
amount, according to the ability of the person paying ; 
the collection varies in every degree of delay. The 
rate is paid by the rich whenever the collector chooses 
to demand it ; by the poor, when he can obtain it from 
them ; and, in some cases it is only paid by terror of 
the impending distress. The amount, therefore, left 
unpaid by the outgoing tenant is what no incoming 
tenant can possibly tell. It might happen, if the col- 
lection of a rate were made weekly, that the same pay- 
able per week would be less than a halfpenny, and but 
a week or two's rate might be due from the outgoing 
tenant. Was it intended by the statute that the elec- 

s 2 
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1865. tioneering agent should be able, by inspection of the rate- 

— ■ book, on his finding that a few halfpence are due, of 

t. which the incoming tenant knows nothing, to procure 



Boodu. 



the disqualification of the incoming tenant ? I think 
it is clear that the incoming tenant's proportionate 
part of the rate does not become payable so as to fix 
him with what constitutes liability till the amount is 
ascertained. 

Williams, J. I have the misfortune to be of a dif- 
ferent opinion. The franchise was conferred subject to 
the fulfilment of certain conditions. One is, that the 
party claiming a vote shall have paid all the poor- 
rates and assessed-taxes which "shall have become 
payable from him " in respect of the premises. I think 
that the claimant here has not succeeded in showing 
that he has done so. The question turns on the 17 Geo. 
2, c. 38, s. 12, by which an incoming tenant is liable to 
pay a rate already made at the time of his entering, in 
proportion to the time that he occupied the premises. 
The question therefore is, what proportional amount of 
this rate was payable by the claimant within the mean- 
ing of that section, and section 27 of the Reform Act 
It has been argued that the amount due here could not 
be considered to be payable, because the amount the 
claimant was liable to pay depended on a variety of 
circumstances which had not been ascertained, and 
until that was done, the particular sum be was liable 
to pay could not be ascertained ; but by the statute of 
Geo. 2, the incoming tenant is to be liable to pay in 
proportion to the time he occupies, and I think that the 
sum which he is liable to pay under that statute is a 
sum which " becomes payable from him " within the 
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meaning of section 27 of the Reform Act* The question 1865. 

is whether it can the less be said to be payable from ' "" 

Flatchib 
him, because of circumstances which render payment ^ v. 

difficult till it is ascertained. I think that " he was 
liable to pay" it, whether ascertained or not When 
it is duly measured, though perhaps there may be 
difficulty in measuring it, an exact sum becomes pay- 
able, which cannot be varied by any circumstances. 
As a rule, a demand cannot properly be made of any- 
thing not already payable, but can it be doubted that 
the proportion of the rate might have been demanded 
of the claimant I apprehend that he is liable for his 
proportionate amount of the existing rate, if any sum 
turn out to be due. It seems to me, therefore, impos- 
sible to say that he has paid all the poor-rates which 
have become payable from him in respect of the pre- 
mises for which he claims his vote. It may seem hard, 
yet the Reform Act throws upon a claimant the neces- 
sity of getting himself rated, otherwise to lose the 
franchise, though it be through the fault of the parish 
officers in not having rated him. I think that the 
claimant cannot be said to have paid all the rates which 
have become payable from him, for he has not paid his 
proportion of the rate under the statute of Geo. 2, and 
I think " he is liable to pay " that, and it is " payable 
from him " within the words of the statutes. 

Willbs, J, I am of opinion that the Revising Bar- 
rister was right ; at least, I cannot see my way clearly 
to say that he was wrong. The question is one of con- 
siderable nicety, and it turns on the construction of the 
words "shall have become payable from him" in 
section 27 of the Reform Act. The claimant could not 
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1865. know what portion of the rate had been paid by the 
"~~ r ~ outgoing tenant, and the parish officers had made no 

y. claim upon him. If the rate had been made within the 

period during which he occupied, there would be no 
doubt about the matter, for it is his business to take 
care that such a rate is paid, and he ought not to be 
guilty of laches ; and if made during his occupation, it 
is clear that he must pay it in order to qualify himself. 
In this case the rate was made before the commence- 
ment of the claimant's occupation, and in respect of a 
fate made at such a time, the Revising Barrister held 
that there was a distinction amounting to a difference 
in respect of the non-payment of it aud a rate made 
during the period of occupation. It is easy to see that 
there is a difference ; but the question is,' whether we 
are to make a difference as to the non-payment in the 
one case being a disqualification, and not in the other. 
There is certainly a distinction in the case of a rate 
not being paid by a tenant which is made when he is 
not occupier, and one made when he is occupier ; and 
it seems impossible to say that an incoming tenant is 
bound to take notice that a rate existing at the time of 
his coming in has not been paid, unless we go the 
length of saying that he was bound to make inquiry. 
Looking at the 17 Geo. 2, c. 38, s. 12, it seems a section 
not intended to regulate generally the rights of out- 
going and incoming tenants, but intended to give the 
parish a remedy, if the outgoing tenant do not pay all 
the existing rate, and renders the outgoing and incom- 
ing tenants liable for their proportions according to the 
time of their occupation ; but the provision can only 
come into operation in the event of the outgoing tenant 
not paying the rate. There is a distinction between a 
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liability to pay a rate, and a liability to pay where the 1865. 

outgoing tenant has not done so. The first liability is 

an ordinary one, the second liability is extraordinary, v . 

and only arising on the non-payment of a rate by the 

outgoing tenant, and one of which the incoming 

tenant would not, of necessity, be cognizant I cannot 

help thinking that, in construing this Act, it should be 

borne in mind that the register is only evidence of the 

right to vote, which, primd facie, a person of full age 

and other qualification has. It seems to me that the 

liability, under the statute of Geo. 2, is not a condition 

imposed on the right ; and I see no reason why this rule 

of ordinary law, with regard to conditions, should not 

be applied I think that the claimant is not to have 

the restriction enforced in this case with greater 

leniency, or greater stringency, because of the franchise 

being concerned, than it would be enforced with in any 

other case. The parish officers are like the obligees in 

an ordinary bond, and the claimant is like the obligor— 

if the conditions have not been perfo/med, according 

to the ordinary principle, where performance depends 

upon information mainly or exclusively in the breast 

of the obligee, notice should be given by the person 

who is to receive the money, and there is no forfeiture 

till such notice be given. The obligees are represented 

here by the parish officers, and until they gave the 

claimant notice of part of the rate being due, there was 

no default on his part Comyns* Digest, tit Condition 

(L. 8), gives abundant authorities to show that the law 

is, as I have stated, in the case of an ordinary condition. 

This is the distinction on which the Revising Barrister 

has acted ; it is a question of great nicety, and my im- 
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1865. pression is, that he is right in the conclusion which he 
came to— -at least, I cannot see that he is wrong. 



FltATOHlfi 
V. 

Boodu. 



Keatiicg, J. I also am of opinion that the Revising 
Barrister was right on this question, which has been 
truly said to be one of considerable nicetj, and which 
is, what is meant by the words " all the poor-rates, 
&c, which shall have become payable from him/' in the 
proviso, in section 27 of the Reform Act I agree that 
the claimant, not necessarily having any notice of the 
state of things which could make the existing rate pay* 
able by him, when he entered on his occupation, it is 
requisite for some person who is cognizant of such a 
state of things, to give him notice of those facts : the 
parish officer would be such a person. The statute of 
Geo. 2, contemplates the outgoing tenant leaving the 
rate unpaid, and in that case the incoming tenant's 
proportion would become payable by him. It appears 
to me to be a reasonable construction that, as no demand 
was made of him, or notice given to him that a pro- 
portion of the existing rate was due, it is not shown 
that the rate had become payable from him within the 
Reform Act. 

Decision affirmed without costs. 
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Freeman, Appellant ; Gainbford, Respondent. 
Re Sheffield Music Hall (a). 

THHE case stated, that at a Court held to revise the 
lists of voters for the West Riding of the county 
of York, Thomas Hadfield objected to Charles Stanley, 
as not having been entitled on the last day of July, 
1864, to have his name retained on the list of voters for 
the township of Sheffield, in and for the West Riding. 
The name stood on the copy of the register relating to 
the township of Sheffield, as follows : — 



Christian and 
Surname. 


Place of Abode. 


Nature of 
Qualification. 


Place in township. 


Charles Stanley 


81, Throgmorton 
SL, London 


Freehold shares 


Music Hall, 
Surrey SL 



Jan. 17. 

Shareholders 
in a music 
hall, the legal 
estate in 
which was 
vested in 
trustees, with 
powers of 
management 
for the benefit 
of the share- 
holders, and 
with a trust to 
divide the net 
resulting pro- 
fits propor- 
tionately 
among them: 
held, not 
qualified to 
voteaspos- 



equitable 
freehold 



By a deed made on the 2nd day of October, 1828, 
certain persons became entitled to undivided freehold 
shares in the Sheffield Music Hall, and claimed to be 
on the register of voters ; and it was admitted that the 
provisions of that deed were such as to qualify them 
to be there. 

(a) It may cause inconvenience addition has been made to the 
in citation that this case bears the 
same names of appellant and re- 
spondent as that in K. £ O. 448. 
That was the case of Lord Shrews- 
bury's Hospital at [Sheffield. An 



title, to distinguish this from the 
other. The coincidence is pointed 
out in order that similar instances 
may, if possible, be avoided in 
future. 
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A subsequent deed, dated the 13th day of June, 
1864, was prepared, a copy of which was appended to, 
and to be taken as part of, the case (a). 

It was agreed that the income received by the 
claimant, and by each of the other four claimants after 
mentioned, was in annual amount sufficient to qualify 
if the Court should be of opinion that he and they 
were in other respects duly qualified and entitled to 
remain upon the register. This deed was, previous to 
the 31st day of July last, executed by but thirty-two 
of the proprietors of shares in the music hall, they 
being proprietors of one hundred and ten out of the 
whole one hundred and eighty-four sharea There 
were twenty-five other proprietors by whom it was 
not then executed, by some small number of whom 
it has since been executed. The present claimant, 
and the four other claimants after named, had, how- 
ever, all executed this deed previous to the 31st day of 
July last, as also had all the new trustees. 

It was contended for the claimant that the second 
deed of the 13th day of June last had not yet come 
into operation, so as to constitute a new body of trus- 
tees ; and, inasmuch as twenty-five proprietors, re- 
presenting i^th shares, had not yet executed the 
deed, that, until the whole had signed, no trustees 
thereunder were effectually appointed, and the rights 
of those who had not were not affected by its provisions. 

It was also urged, that the deed could not operate 
in any way until it had been executed by all the 
shareholders ; and that the only deed before the Court 
was the original deed of 1828. 



(a) The material parts of that 
deed will be found at the end of 



the statement of the 
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• It was also urged on behalf of the claimants, that, 1865. 
even if the effect of the deed of the 13th day of June ~ " 

FXKMMAM 

was to create a body of trustees for the purposes v. 

therein named, such creation would not destroy the Be 

equitable freehold interests of the claimant and his MubioHalu 
co-proprietors in the music hall. 

For the respondent it was argued, that the pro- 
prietors being resident in various distant places, and 
inasmuch as it would in all probability be long before 
the deed of 1864 could be executed by all of them, 
clause 32 (a) of that deed was inserted for the very pur- 
pose of making the deed valid and effectual as to the 
shares of those who from time to time executed it, 
even although not executed by all the proprietors, but 
that all the present claimants had executed the deed 
of 1864, and that their shares were therefore liable to 
the operation of it: that each proprietor of an un- 
divided 184th share was competent to execute a deed 
declaring trusts respecting his share, and that on the 
execution of such deed, his share would be liable to 
such trusts ; that what one could do without the con- 
currence of all, any intermediate number of proprietors 
could do without the concurrence of all, and bind 
their own shares as effectually as all the shares would 
be bound by the execution of all ; and that, in this # 
instance, a majority of the shareholders holding a 
majority of the shares, and all the new trustees, had 
executed the deed of 1864, and they had therefore 
practically the power and control in their hands. 

Under these circumstances, the Revising Barrister 
was of opinion that the claimant ought not to have 
been on the register, and expunged his vote. If the 

(a) Post, p. 262 (n.). 
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Court should be of opinion that the said Charles 
Stanley and the other four claimants were not dis- 
qualified under the provisions of the said deed of the 
13th day of June, 1864, the register was to foe amended 
by the insertion of the names of the said Charles Stanley* 
and the other four claimants ; but if the Court should 
be of opinion that they were disqualified by that deed, 
then the register was to remain as amended by the 
Revising Barrister (a). 



(a) The indenture of thelSth day 
of June, 1864, was made between 
the several persons whose names 
and seals were subscribed and 
affixed in the schedule thereto, of 
the first part, and William Brad- 
ley and eleven ethers, of the se- 
cond part. It recited, that, by an 
indenture of the 2nd of October, 
1828, made between Smith, Pear- 
son, and Hounsfield, of the first 
part; Offley Shore, of the second 
part; and Wilkinson and seventy- 
eight other persons, including the 
above-named Smith, Pearson, 
Hounsfield, and Shore (being the 
several proprietors of the heredi- 
taments and premises thereinafter 
described) of the third part ; after 
reciting that the said Smith, Pear- 
son, and Hounsfield were seised of 
the fee-simple and inheritance of 
the premises thereinafter described 
and conveyed in trust for them- 
selves and the other of the several 
proprietors thereof; and reciting 
that the said several proprietors 
were desirous that the said pre- 
mises should be conveyed to the 
said Offley Shore, his heirs and 
assigns, in trust for himself and 
the other of the said several pro- 
prietors thereof, according to his 
or their respective shares therein, 
as thereinafter mentioned; and 



reciting that the said Smith, Pear- 
son, and Hounsfield, in order to 
effect the desire of the said several 
proprietors of the said premises, 
had agreed to convey the same in 
manner thereinafter contained. It 
was witnessed, that, in pursuance 
of the said agreement, the said 
Smith, Pearson, and Hounsfield 
(by the direction of the said se- 
veral proprietors) did grant and 
release unto the said Offley Shore, 
and to his heirs and assigns, all 
that piece of land situate in Surrey 
Street, Sheffield, &c, together 
with the building then lately erec- 
ted upon the said piece of land, 
and called "The Sheffield Music 
Hall," &c. To hold the aame 
unto and to the use of the said 
Offley Shore, his heirs and assigns, 
in trust for himself and the other 
of the said several proprietors 
thereof, according to his and their 
respective shares therein, as there- 
inafter mentioned, that was to say, 
as to ten undivided 184th shares 
(the whole into 184 shares being 
considered as divided) in the pre- 
mises, in trust for Wilkinson, his 
heirs and assigns for ever [and so 
on as to the shares of all the other 
parties, of the third part]. The 
deed in recital then contained a 
power to Offley Shore, his heirs, 
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The four other" appeals were consolidated with this 1865. 



case. 

executon, administrators, or as- 
signs, to borrow any sum, not ex- 
ceeding £3,000, on the security of 
the premises: and, after reciting 
an indenture of mortgage (for 
£2,600) of the 26th of August, 
1863 ; that, by indenture of the 
26th of April, 1862, the mortgage 
was assigned to Marcus Smith and 
J. H. Barber, subject to the equity 
of redemption ; and that the prin- 
cipal sum, and the current half- 
year's interest still remained due 
to Marcus Smith and J. H. Bar- 
ber; that the several persons par- 
ties to those presents, of the first 
part, were shareholders in the pre- 
mises comprised in the thereinbe- 
fore recited indenture of the 2nd 
of October, 1828, and severally 
held the number of shares speci- 
jfied opposite to their respective 
signatures thereto; that the said 
proprietors, and all other persons 
who were, or should thereafter be- 
come entitled to any share in the 
premises, were thereinafter re- 
ferred to by the designation of 
"the proprietors," and that the 
parties thereto, of the first part, 
lately agreed amongst themselves 
that the said piece of land, music 
hall, &c., and their several shares 
therein, should be settled upon the 
trusts, and in manner thereinafter 
appearing, and that such of them 
as were made parties thereto, of 
the second part, should be trustees 
of those presents; and such parties 
thereto, of the second part, and the 
survivors and survivor of them, 
and other the trustees or trustee 
for the time being of those pre- 
sents, were thereinafter referred to 
by the designation of " the trus- 



Fremcah 
tees." It was witnessed, that in y. 

consideration of the premises, the Gaibbtobd, 

parties thereto, of the first part, a^. 5 ® 
j. , , „ , r _. Sheffield 

did mutually and reciprocally Music Hall. 
agree, Ac; and such of them as 
were not parties thereto, of the 
second part, did, Ac., severally 
agree with the parties thereto, of 
the second part, that all that piece 
of land, music hall, &c, comprised 
in the said indenture of the 2nd 
of October, 1828, together, &c, 
and all the shares, estates, and in- 
terest of the said parties thereto, 
of the first part* and also any here- 
ditaments and premises thereafter 
acquired by the trustees, all which 
hereditaments and premises were 
thereinafter referred to by the de. 
signation of "the Sheffield Music 
Hall," should be governed by the 
rules thereinafter appearing, and 
numbered 1 to 83 (inclusively), 
that is to say :— 

1. Trustees.'] The parties here- 
to, of the second part, their heirs, . 
assigns, and successors in office, 
shall be trustees of the Sheffield 
Music Hall, and shall have the 
several powers hereinafter appear- 
ing, and distinguished by the let- 
ters A, B, C, D, B, P, G, H, I, J, 
K, and L. 

(A.) Fee-simple vested in trus- 
tees.'] To vest or cause to be vested 
the fee-simple and inheritance of 
the Sheffield Music Hall in them- 
selves, or any of their body for the 
time being, or in such person or 
persons as the trustees shall think • 
proper. 

(B.) Their duties.] To give di- 
rections to the said Offley Shore, 
his heirs and assigns, or other the 
person or persons for the time 
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deeuby, Q. C, for the appellant.. The main ques- 
tion is, whether this case is governed by the decision 
in Bennett v. Main (a), where this Court held, that the 



being entitled to the fee-simple 
and inheritance of the aid Shef- 
field Music Hall, and to the said 
Marcus Smith and /. H. Barber, 
their, &c., or other the person or 
persons for the time being enti- 
tled to the term of years men- 
tioned in the said indenture of the 
26th oi August, 1853, with regard 
to any lease, mortgage, &c, ac- 
tion, &c., which the trustees may 
think it proper that the person or 
persons receiving such directions 
should make, bring, do, or concur 
in: 

(C.) To grant or cause to be 
granted any lease, or create any 
tenancy for any period not exceed- 
ing a tenancy from year to year, 
and subject to any provision : 

(D.) With such consent as is 
mentioned in rule 7, to grant or 
eause to be granted any lease, or 
, create any tenancy for any period 
exceeding a tenancy from year to 
year: 

(E.) With such consent as afore- 
said, to enlarge or alter the exist- 
ing buildings, and to acquire any 
additional land, buildings, ease* 
mente, or rights : 

(F.) To pay off, transfer, or 
otherwise deal with any mortgage 
for the time being existing, or to 
make or cause to be made any new 
mortgage, either in fee, or for any 
term of years, or otherwise, for any 
• sum or sums not exceeding the 
amount of such existing mort- 
gage: 

(G.) With such consent as afore- 



said, to make or cause to be made 
any new mortgage, either in fee, 
or for any term of years, or other- 
wise, for any money not exceeding 
£2,560, or other existing principal 
mortgage money : 

(H.) With such consent as afore- 
said, to sell : 

(I.) To execute and cause to be 
executed such agreements, mort- 
gages, &&, as they shall think pro- 
per, and to receive or direct the 
payment or receipt of any money, 
and generally to do all acts neces- 
sary for effectually exercising the 
foregoing powers, or any of them, 
and especially to confer on any 
mortgagee or mortgagees any 
powers of sale or lease, or other 
powers; and upon any sale to 
make any reservations, especially 
with regard to minerals or ease- 
ments : 

(J.) Generally in all matters 
not hereinbefore specified, to deal 
with and manage the Sheffield 
Music Hall, as if the trustees were 
the absolute beneficial owners 
thereof. 

(K.) To receive the rents and 
annual profits, &c. 

(L.) To make from time to time 
bye-laws for regulating their pro- 
ceedings as amongst themselves, 
and especially to name a quorum 
for meetings of their own body. 

2. Majority.'] The powers here- 
inbefore given to the trustees, Ac, 
may be exercised by a majority of 
their body, &c. 

8. notification.] Whenever, by 



(a) Ante, p. 85; & C, 15 C. B. t N. S. 518. 
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members of a company provisionally registered under 
the 7 & 8 Vict, c. 110, sect. 58, established for the erec- 
tion of a corn exchange at Manchester, under a deed 



1865. 



these presents, anything is re- 
quired or authorized to be done 
by the trustees, any subsequent 
order for or in confirmation of 
any such thing done without pre- 
vious order shall be as effectual as 
a previous order. 

4. In confirmation and exten- 
sion, but by no means in curtail- 
ment of the powers and privileges 
arising expressly under the word- 
ing of these presents, the trustees 
shall be entitled to all powers and 
privileges incident to their office, 
especially under the provisions of 
the statutes 22 & 28 Vict. o. 85, 
and 23 & 24 Vict c. 145. 

6. Interest of Shareholders]. Out 
of the rents and annual profits and 
money in the nature of income, and 
not capital, the trustees shall annu- 
ally, or oftener, if they think pro- 
per, declare a dividend; and such 
dividend shall be divided amongst 
the proprietors according to their 
respective shares in the Sheffield 
Music Hall. The trustees may, 
from time to time, set aside such 
money, if any, as they sftall think 
proper, as a reserve fund, to meet 
contingencies, and in aid of future 
dividends; and such reserve fund 
shall rank as capital until it is 
otherwise appropriated. The re- 
served fund shall never, however, 
exceed £500 ; it may be invested by 
the trustees upon any securities al- 
lowed by law for trust-money, or 
upon mortgage of freehold, copyhold, 
or leasehold hereditaments, or upon 
the mortgages or debentures or pre- 
ferential stocks or shares of any 
municipal or other corporation or 



company incorporated by special 
Act of Parliament, and the income 
therefrom shall rank as income from 
the Sheffield Music Hall 

6. All capital moneys from time 
to time in the hands of the trustees, 
and not otherwise applicable under 
the precisions of these presents, shall 
belong to the proprietors according 
to their respective shares in the Shef- 
field Music Hall, and shall be ac- 
cordingly divided amongst them as 
early as may be after the receipt 
thereof. 

7. Consent of proprietor s to cer- 
tain acts}. The several powers 
hereinbefore given to the trustees, 
and respectively distinguished by 
the letters D., F., G., and H., shall 
be exercised by the trustees with 
the consent of the proprietors, 
testified by the resolution of a 
special general meeting of them, 
or by writing, under the hands of 
such number of proprietors as shall 
represent two-thirds of the shares. 

8. Receipts of trustees.'} The said 
Offiey Shore, his heirs and assigns, 
shall not, nor shall the said Mar- 
cus Smith and /. H. Barber, 
their heirs, executors, administra- 
tors, or assigns, nor shall any les- 
see, mortgagee, purchaser, or other 
person, be bound to inquire whe- 
ther such consent as aforesaid has 
been obtained by the trustees, 
whose directions and receipts shall 
in all cases be as effectual as 
if they were absolute beneficial 
owners. 

9. Chairman, secretary, mana- 
ger.] The trustees to appoint chair- 
man, secretary, and manager, &c. 
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HILAKY TERM, 

of settlement which gave them only a right to a share 
of profits — the real estate of the company being vested 
in trustees, and the management in a committee — had 
no such equitable interest in land as to entitle them to 



16. Trusts to be disregarded.] 
The proprietors aa a body shall 
not, nor shall the trustees, be 
affected by any trust, whether ex- 
press, implied, or constructive, to 
which any of the shares may be 
subject; and the receipt of the 
person in whose name any share 
shall stand in the register book ; 
or, if such share stands in the 
names of more persons than one, 
the receipt of any one of such per- 
sons shall, from time to time, be a 
sufficient discharge for all divi- 
dends and other money payable in 
respect of such share; and that, 
notwithstanding any trust to which 
such share may be subject, and 
whether the proprietors as a body, 
or the trustees may or may not 
have notice of such trust; and the 
proprietors as a body shall not, 
nor shall the trustees, be bound to 
see to the application of the money 
upon such receipt. 

17. General meetings.] A gene- 
ral meeting of the proprietors 
shall be held on the first Monday 
in February in every year, at 
twelve o'clock at noon, at the 
Music Hall. The trustees shall 
lay before such meeting a state- 
ment, made up on the 31st day of 
December then last, of the income 
and expenditure of the proprietors 
from the foot of the last state- 
ment; or, in the case of the first 
statement, from the 31st day of 
March, 1864; and such statement 
shall be accompanied by a report, 
whenever the directors think there 



is any matter of special interest 
or importance calling for such re- 
port. At such general meeting, 
any then existing vacancies in the 
trusteeship may be supplied; and 
one or two of the trustees, or one 
or two other persons, whether 
proprietors or not, may be ap- 
pointed auditors of the accounts 
for the then current year. 

29. New trustees.] When, by 
death or otherwise, the trustees 
shall be reduced to three in num- 
ber, a Bpecial meeting of the pro- 
prietors shall be convened; and 
at that meeting such a number of 
new trustees Bhall be elected as 
the meeting shall think proper; 
but so, however, that the total 
number of trustees shall not ex- 
ceed twelve. 

80. Trustees not disqualified 
from having shares.] Every trus- 
tee may purchase or acquire shares 
in all respects as if he were not a 
trustee, any rule of law or equity 
to the contrary notwithstanding. 

32. Parties executing bound, 
though all proprietors do not 
sign.] ^/ all the proprietors of 
shares in the Shejfield Music Hall 
shall not execute tliese presents, the 
same shall nevertheless bind all the 
parties who do execute the same; 
and the same proportion of ma- 
jorities of the parties who do so 
execute shall bind the whole of 
them, as are hereinbefore appoint- 
ed to bind the whole body of pro- 
prietors. 
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be registered. It is submitted that it is not, inasmuch 
as the whole scope of the deed here shows that the 
claimant has an interest in the land. It appears that 
the Sheffield Music Hall was, by a deed of the 2nd day 
of October, 1828, vested in certain persons in undivided 
shares in fee. Under this deed, it was conceded that 
each shareholder was entitled to be registered. The 
question is, whether the subsequent deed of June 13th, 
1864, deprives them of that right ? On the part of the 
appellant, it is submitted that that deed was not in- 
tended to alter the equitable rights of the parties, 
but merely to vary the mode of management of the 
hall. After various recitals, the deed witnesses that 
it was agreed that all that piece of land, &c, and all 
the shares, estates, &c, should be not "conveyed, 
assigned, and assured to the said trustees/' but " go- 
verned by the rules thereinafter appearing, one of 
which is, that the fee-simple and inheritance of the 
Sheffield Music Hall should be vested in themselves, or 
any of their body for the time being, or in such per- 
son or persons as they should think proper ; another, 
that they should receive the rents and profits, and 
divide the same amongst the shareholders ; and another, 
that they should generally deal with and manage the 
Sheffield Music Hall as if they were the absolute bene- 
ficial owners thereof/' 
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[Williams, J. The trustees are to receive and di- 
vide the net proceeds. Would not the principle of 
Myers v. Perigal (a) apply — viz. that the shareholders 
took only an interest in a share of the profits ?] 

(a) 11 C. B. 90; 16 Simons, 583; 2De Q. M. & Q. 699. 
VOL. L H.P. T 
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] 865. Each shareholder, it is submitted, still remains the 

equitable proprietor of a share in the music hall, an 

interest in the realty. The question is, whether there 
Gaihctord, ig a trugt in the | an(J ^ or only in tte regu i t> _ t h e 

uniTiiiL p 10 ^ 8 * The onl y ob i ect of tte deed of the 18tlL ^7 

oiJune, 1864, was to regulate the future management 
of the concern for the benefit of the shareholders. 
There is nothing, therefore, to bring the case within 
the rule laid down in Bennett v. Blaiiu The Court 
there properly held the shares to be personal estate. 
The deed expressly declared that they should be so 
treated. Further, it admits of considerable argument 
whether the deed of the 13th day of June, 1864, could 
have any operation at all until signed by all the share- 
holders. But for rule 32, which provides, that " if all 
the proprietors of shares in the Sheffield Music Hall 
shall not execute these presents, the same shall never- 
theless bind all the parties who do execute the same/' 
this objection would have been unanswerable. That 
clause, however, may well operate to bind those who 
have executed the deed, so far as regards the manage- 
ment of the property, without operating to convey the 
property until all the shareholders have executed it 

Hannen y for the respondent The legal estate in 
these premises was originally vested in a trustee, who 
had the power to raise a sum of money by mortgage, 
and has exercised that power. In order to ascertain 
what interest the cestui que trust have, we must look 
at what they have agreed to. They have agreed 
amongst themselves that the property shall remain 
vested in trustees, and the income to be applied 
in a particular manner. The operative part of the 
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deed is that which declares that the land, music-hall, 1863. 



&a, " shall be governed by the rules hereinafter ap- 

pearing." Those rules show that the property and the y. 

sole control and management were vested in the trus- An g£ >EI) » 
tees, and that all the interest the shareholders have is m^o'iUll. 
a participation in the net profits, according to the 
amount of their respective shares. The decision of the 
Revising Barrister proceeded on the ground that the 
present case falls within the principle of Bennett v. 
Blain. It is impossible to distinguish the two cases. 
The rules there correspond, as nearly as may be, with 
those in the present case, except that there the general 
body of proprietors had a much greater control over the 
receipts than here. The dividends were to be declared 
by a general annual meeting. In the argument of that 
case, Bligh v. Brent (a), Watson v. Spratley (6), Myers 
v. Perigal (c), and Boater v. Brown (or Newman), (d) 9 
were cited He read the passage by Williams, J., in 
giving judgment It is impossible to have a statement 
of the principle of law more closely applicable to 
this case. The other point is founded upon a fallacy. 
It is assumed that the deed is to have no operation at 
all until all the shareholders or proprietors have exe- 
cuted it. The 32nd rule shows that this is not so. 

Cleasby, in reply. This does not differ from a part- 
nership in land ; it is not the case of a joint-stock 
company at alL Baron Martin's judgment, in Watson 
v. Spratley is strongly in favour of the appellant. 



(d) 3T.&C. 268. (d) 1 Lttito. Reg. Cos. 287; 

(6) 10 EoocH. 222. 8. C. t 7 M . & Q. 198; 8 Scott, 

(c) 11 C. B. 90; 16 Simotu, N.Jl. 1019. 
688; 2DcQ. M. & Q. 599. 

T2 
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[Erle, C. J. - What difference is there between a 
joint-stock company and a cost-book one for this 
purpose ?] 

The matter was much considered in Boater v. Brown 
(or Newman), which was the case of a partnership in a 
mill, the property being vested in one partner or trus- 
tee for the others, with power of management very 
similar to those contained in this deed ; and the Court 
held that each partner had an interest in the realty 
corresponding with the amount of shares held by him 
in the partnership. 

[Keating, J. Lord St Leonards did not quite agree 
with the decision of this court in that case (a).] 

Tindal, C. J. puts the right of the claimants in that 
case to vote upon this ground — "that the properties 
of which the trustees are seised in trust for the 
benefit of the shareholders, who form the co-partner- 
ship, is freehold land ; that the co-partners, by their 
committee, are in possession thereof ; that the trusts 
declared by the deed are no more than agreements 
and regulations entered into between the co-partners 
for the better carrying on their joint trade by the 
means of such land and the mill erected thereon, and 
are not trusts inconsistent with an equitable seisin of 
the freehold in the co-partners." And in the course of 
the argument, CressweUyJ., puts the test— Are they trus- 
tees of the land itself? The rules here are merely rules 
for the management of the concern amongst the parties 
themselves, and afford no legitimate argument against 

(a) See Myers v. Perigal, 2 Dt G., M. <fc O. 599. 



Digitized by 



Google 



xxvm. VICTORIA. f67 

the appellant. He had confessedly an interest in the 1865. 

land at starting, and he has never parted with that in- " ~~ 

terest. It is not like the case of an ordinary joint- v . 

stock company. Gamom), 

Sheffield 
Musio Hall. 
Erle, C. J. I am of opinion that the decision of the 

Revising Barrister in this case was correct, and should 
be affirmed. Looking at the provisions in this deed, 
and at those of the deed in the case of Bennett 
▼. Blain, it appears to me that the two deeds .are 
substantially the same, and operate to produce, in sub- 
stance, the same result, viz., an interest to the share- 
holders in the profits which result from the manage- 
ment of the trustees. I take the principle laid down 
by my brother Williams, in Bennett v. Blain, to be 
flound law, and to be decisive of this case. He lays 
it down that, under deeds of this description, the 
shareholders have no direct interest, either legal or 
equitable, in the land, but only a right to participate 
in the profits of the concern. The circumstance of the 
deed not having been executed by the whole of the 
shareholders is not available for the purposes of the ap- 
pellant, for the 32nd rule provides that, " if all the pro- 
prietors of shares in the Sheffield Music Hall should 
not execute these presents, the same shall nevertheless 
bind all the parties who do execute the same/' I 
think that provision precludes the appellant from 
taking any benefit from that point 

Williams, J. I concur with my Lord in thinking 
that we are bound by the case of Bennett v. Blain, The 
principle on which that decision proceeded is precisely 
applicable to the present case, viz., that the trusts on 
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1865. which the equitable claim in question is founded gire 

the shareholders no direct right to any portion of the 

v. receipts of the Music Hall, but only to a proportionate 

Be ' share of the net profits. It is upon that principle that 

MumoH*jlll. a l° n 8 ser ies of cases on the Mortmain Act is based. 

I think it is impossible to distingush this case from 

Bennett v. Blain. 

Willes, J. I am entirely of the same opinion, and 
I give my judgment in the language of my brother 
Williams in Bennett v. Blain — " a shareholder in a 
company of this description has no direct interest in or 
right to any specific portion of the property of the com- 
pany, but only a right to receiye a share of the profits." 

Keating, J. I am of the same opinion. I can see 
nothing in the deed regulating the affairs of the Shef- 
field Music Hall, to distinguish this case, in principle* 
from that of Bennett v. Blain. 

Decision affirmed without costs. 
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1865. 



Soott, Appellant ; Durant, Respondent. 

'PHIS appeal was set down in the list for argument in To ^ title * n 

Michaeknas Term last. Prior to the day fixed for have his case 

heard, there 
hearing, GriffUs, on behalf of the respondent, obtained must have 
. __ , been strict 

a rule calling upon the appellant to show cause why compliance 

the case should not be struck out of the list of appeals, quirementtof 

on the grounds ; that there was no notice in writing ^fy^ 

given by or cm behalf of the appellant to the Revising ^^J^g' if 

Barrister in Court ; that the Revising Barrister did not P 1 **" 1 on ? m - 

° sent, or waiver 

state the case or his decision, or read the statement, or of them by the 
indorse, or sign it in open Court, or as required by the such consent 
statute 6 & 7 Vict. c. 18, s. 42 ; that the requirements mU st be 
of the 44th section of the statute were not complied equivocally 
with, and no declarations were signed, and no re- P roved - 
spondent or appellant was appointed, as required by 
the last-mentioned section ; and that the said B. C. 
Durant had been improperly entered as the respondent 
The affidavits upon which the rule was granted 
showed : — Mr, Durant duly objected to the names of 
Thomas Scott and six others being retained on the list 
of voters for the borough of New Windsor. At a Court 
held by adjournment on the 28th of October, 1864, 
after hearing evidence and arguments in support, and 
in opposition to the objections, the Revising Barrister 
decided against some of the objections, but held one of 
them to be fatal, and accordingly struck out the names 
of the persons objected to. After the decision, the at~ 
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lb65. torney for the voters verbally applied to the Revising 

" Barrister for a case. The latter stated that he would 

Soon 

r. grant a case if a question of law could be raised, and 

said that, if a case was taken, it must be submitted to 
Mr. Roger* (a solicitor of Reading, who had appeared 
for Durant) for revision, and that he should have an 
opportunity of raising the points which had been 
decided against him. Nothing more was done during 
the sitting of the Court or at the rising thereof, beyond 
a further verbal statement made on behalf of the per- 
sons so struck out, that they intended to take a case 
and prosecute the appeal. On the 4th of November, 
between eleven and twelve o'clock in the morning, Mr. 
Long (the appellant's agent) brought to Durant a case 
which he said had been prepared and perused, but not 
finally settled by the Revising Barrister, and requested 
him to see Mr. Rogers at Reading, and obtain his ap- 
proval thereof : saying that he must have it back in the 
evening of that day by post-time. Durant accordingly 
at once proceeded to Reading, but found that Mr* 
Rogers would not be at home until the following day ; 
and on his return to Windsor in the evening, he com- 
municated to Mr. Long the result of his journey, and 
told him he could neither approve nor disapprove of 
the case, and that, as it was distinctly understood that 
Mr. Rogers was to have the case submitted to him for • 
his approval on his (Durantfs) behalf before it was 
signed by the Revising Barrister, he (Durant) could 
not take upon himself the responsibility of assenting 
to the case as drawn up, and declined to sign it* On 
Saturday evening, the 5th of November } which was the 
last day for lodging appeals under the statute, Mr. 
Long called on Durant and said he had got the Revising 
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Barrister to sign the case, and he handed to him a docu- 1865. 
ment purporting to be a copy of the case as altered, and 
settled, and signed by the Revising Barrister, and which 
Mr. Long said he had lodged. No notice in writing of 
the desire of the parties whose names were so struck 
out to appeal, was given either by themselves or by any 
other person on their behalf to the said Revising Bar- 
rister, in Court, before the rising of the Court, on the 
same day on which the decision of the Revising Bar- 
rister striking out the said names was pronounced. 
The Revising Barrister did not state in writing the 
facts and his decision, and did not read the said state- 
ment in open Court to the appellants, and did not then 
and there sign the same. The appellant did not at 
the same make a declaration in writing under ' his 
hand to the effect mentioned in the 42nd section of 
the 6 & 7 Vict. c. 18 : and the Revising Barrister did 
not then indorse upon any statement the name of the 
borough and of the parish to which the same related, or 
the Christian and surname and place of abode of the 
appellant and of the respondent, and did not then and 
there sign and date any such indorsement; and the 
Revising Barrister did not then and there deliver any 
such statement, with any such indorsement thereon, to 
the appellant, to be by him transmitted to this Court 
as directed by the statute ; nor did he direct the cases 
of the other parties to be consolidated with this appeal. 
There was no understanding between the parties 
whose names were struck out as aforesaid or their 
agents, and Dura/nt or his agent, that any of the for- 
malities required by the statute should be dispensed . 
with. 

Sections 42nd, 43rd and 44th of 6 & 7 Vict, c 18, 
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1865. were referred to ; and it was submitted that they were 
imperative and such as could not be dispensed with 



Boon • 

T . even by consent 

DVAAHT. 



Sawyer now showed cause. His affidavits in oppo- 
sition to the rule stated in substance that both Durant 
and Rogers stated in open Court before the Revising 
Barrister that they would waive all objections in point 
of form, and would appear to answer the appeal with a 
view of having the decision of this Court on the ques- 
tion raised, and that they did not insist upon a notice 
in writing of the desire of the persons whose names had 
been objected to to appeal against the decision of the 
Revising Barrister, or that he ought to state the facts 
in writing, or that he ought to read the statement of 
facts in open Court to the said persons whose names 
had been so objected to as aforesaid, or that he ought 
then and there to sign the same, or that the persons 
whose names had been so objected to ought to make a 
declaration in writing under their hands at the end of 
such statement, or that the said Barrister ought to make 
any indorsements upon any such statement, or that the 
said Barrister should then and there sign or date any 
such indorsement, or that the said Barrister should 
then and there deliver the said statement to the appel- 
lants ; that Durant stated in open Court before the Re- 
vising Barrister that he would consent to appear as 
respondent to defend the appeals upon the case to be 
granted by the Revising Barrister, and that the several 
appeals might be consolidated ; that both Durant and 
. Rogers stated in open Court that they would agree to 
any case which could be drawn up, so as to have the 
case fairly argued ; and that, the case having been 
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afterwards signed by the Barrister and sent to Durard, 1865. 
the latter declined to sign it. 



SflOTT 

In other respects the statements in the affidavits filed v. 



on behalf of the respondent were not controverted. 
The question turns upon the construction of three 
sections of 6 & 7 Via a 18, which it is contended on 
the other side are imperative. He read the sections. 

It will be contended in support of the rule that these 
provisions are imperative and cannot be dispensed 
with ; but the appellant urges that they are directory 
merely. 

The signature of the Barrister to the case may be 
affixed at any time. 

[Keating, J. In Whithorn v. Thomas (a), an amend- 
ment was made in this Court] 

The provisions in ss. 42 & 43 it is submitted are 
purely directory. There are no negative words which 
in general are required to render a statute imperative : 
as in ss. 62 & 64, which latter section this Court in 
Autey v. Topham (6), held to be binding upon it. 
Tindal, C. J., said there, "If the case had stood upon 
the words of the 62nd section alone, we might, per- 
haps, have been inclined to hold that they were direc- 
tory only, and have let in the party to prosecute his 
appeal ; but then comes the 64th section, by which it is 
provided that * no appeal or matter of appeal shall be 
entertained or heard, unless notice shall have been 
given by the appellant to the Masters of the Court, in 
the time and in the manner mentioned in the 62nd 

(a) 1 Lutw. Reg. Co*. 125 ; (b) 1 Lviw. Btg. Can. 1 ; 8. C. 
8. a, 8 Scott, N. R 783; 7 7 SooU, N. R. 402 ; 5 M. A G. 1. 
M. <fc 0. 1. 
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1865. section' — words so express and positive, that I do not 
see how we can by any possibility avoid their opera- 
y. tion." Reliance will probably be placed upon the case of 

In re Knowlea and Holden (a), to show that consent can- 
not give jurisdiction. There the parties to a plaint in 
a county court appeared before a judge, and consented 
to a reference without objecting to the want of juris- 
diction ; but one of them, during the progress of the 
reference, objected to the jurisdiction of the arbi- 
trators, on the* ground that title to land came in 
question; but the arbitrators nevertheless proceeded 
with the reference : and the Court granted a prohibi- 
tion. There, however, there was no jurisdiction at the 
commencement ; here there was. And this was the 
ground of the decision in Andrews v. Elliott (b\ If con- 
sent can give jurisdiction, there was abundant consent 
here. It will be said, that the Revising Barrister had 
no jurisdiction to do anything after the last day of 
October : sections 33, 41. But those provisions apply 
to the holding of courts, and the clauses regulating the 
appeal come after them. 

The Irish Registration Act, 13 & 14 Vigt. c. 69, 
sect. 46, prescribes the time of holding registry sessions 
for 1851, between the 1st day of January and the 15th 
day of February. In Agnew v. Fowler (c), the assistant- 
barrister signed the statement of facts and the appeal 
on the 15th of February ; and it was held that he had 
no jurisdiction, and that the appeal could not be enter- 
tained. But there the mode of proceeding is very 

(a) 24 L. /., Exch. 223. (c) 1 Irish Com. Law Sep. 462. 

(6) 5 E. 4r B. 602; in error, 
6 Id. 338. 
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different : the revising takes place at the sessions. 1865. 

Here it is a special court ~ 

Soon 
r. 
[Williams, J. Unless you can rely on the consent, Vvbjxt. 

I fear you have no case.] 

Many cases may be cited 'where an Act of Parlia- 
ment, which fixes a time for the doing of an act, has 
been held to be directory only. In Freeman v. Read (a), 
the appellant in an appeal against a highway irate, 
entered into recognizances to pay costs, as required by 
the 5 & 6 Witt. 4, c. 50, sect 105. The appeal was 
heard at the October sessions, 1858, when the justices 
confirmed the rate. Nothing was said at those sessions 
as to costs ; but by a standing order of sessions made 
in 1843, it was ordered that the costs of every appeal 
tried should be taxed by the Clerk of the Peace during 
the sessions, and be paid by the unsuccessful party, unless 
the justices who tried the appeal should order to the 
contrary. 

The Clerk of the Peace certified (under the 11 & 12 
Vict. c. 43, s. 27), that, at the trial in October, 1858, 
the justices had made no order to the contrary, and 
that the solicitors of the respective parties had agreed 
that the costs should be taxed out of Court ; that, in 
AprU 9 1859, he attended the respondent's solicitor, 
and taxed his costs at jP33 : 7*., the appellant's solicitor 
having objected to attend the taxation ; and that the 
costs had not been paid to him, the Clerk of the 
Peace. 

The Court of Queen's Bench held, that a dis- 
tress warrant had properly issued ; that the appel- 

(o) 30 Z./., M. (7.123. 
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] 865. lint, by consenting at the trial that the Costs Bhould 

be taxed after the sessions, was precluded from 

y . objecting that the taxation was not made at the 

sessions ; and that the justices might well assume, it 
being so stated in the certificate of the Clerk of the 
Peace, that the appellant had consented. That case 
proceeded in a great measure upon the authority of 
The Queen v. The Shrewsbury and Hereford Railway 
Company (a), where it appeared that the taxation had 
been, after the end of the sessions, by consent ; and 
when the order of sessions was brought up for execu- 
tion, and the party who had so consented moved to set 
aside the order on account of such taxation after the 
end of the sessions, Lord Campbell said, ' The point is 
not now whether the sessions had jurisdiction to make 
out the order, but whether the appellants are not pre- 
cluded by their act from taking the objection : and the 
Court holds that they are/ The same was held in 
The Queen v. The Justices of Hampshire (b). 

[Willbs, J. The whole subject was much discussed 
in The Queen v. The Mayor and the Assessors of 
Rochester (c). Eble, C. J. Where a great duty is to be 
performed within a given time, and the time has been 
allowed to elapse, the Court will interfere to prevent a 
public inconvenience. But that principle will hardly 
apply to a case like this.] 

Under the 2nd section of the 20 & 21 Vict, c 43, 
{tower is given to appeal against a decision of a justice, 
provided a written notice be given within three days 

(a) 25 Law Times, 65. (c) 7 E. $ B. 910; in error 

(b) 32 L. J., M. C. 46. \E.B.& E. 1024. 
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after the decision, and certain conditions precedent 1865. 



observed : the performance of these conditions has " 

Score 
been held to be imperative by all the Courts. T . 



He cited Woodhouse v. Woods (a).; Syred v. Carur 
(hers (b) ; Chapman v. Robinson (c) ; Peacock v. The 
Queen (d) ; and Morgan v. Edwards (e). But in none 
of these cases was there any consent. 

Qriffits, in support of the rule. The short facts are 
these : — At a court held on the 21st of October, Rogers 
appeared as attorney for Durant, and urged two objec- 
tions against the validity of the votes. The Revising 
Barrister took time to consider, and adjourned the 
Court to the 28th, when he gave a decision holding one 
objection to be valid, the other not. The attorney for 
the voters said he would appeal, but the Revising Bar- 
rister doubt-ed whether there was any question of law 
upon which to found an appeal. At the end of the 
day, both parties being desirous of waiving all tech* 
nical objections, provided, of course, the person whose 
duty it was to prepare the case did it within a reason- 
able time, it was understood that a case should be pre* 
pared by the attorney who represented the voters, and 
submitted to Rogers for his approval before the Revis- 
ing Barrister was asked to sign it No formal adjourn* 
ment took place, and nothing was done until the 4th 
of November, when a case was forwarded to Durant 
containing only one of the points decided by the Bar- 
rister. Durant thereupon proceeded to Reading for 
the purpose of getting Rogers to insert the facts rais- 

(a) 20 X. /., Q. B. 164. (d) 4 C. JB., N. 8. 264. 

(6) E. B. 4- E. 469. (e) 5H.&N. 415. 

(c) JB.fE. 25. 



DukahY. 
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1865. ing the other point. Rogers being absent, Durant was 

" obliged to return the case unaltered, the 5th being the 

Scott 
y. last day for lodging appeals with the Master ; and, as 

the case, as stated, did not truly represent the decision, 
he of course declined to assent to it Under these cir- 
cumstances it cannot be contended that Durant gave 
any authority for the insertion of his name as respon- 
dent in the case which the Revising Barrister has so 
thought fit to sign, even if any consent could give 
jurisdiction. By section 33 of 6 & 7 Vict c. 18, the 
revising courts can only be held between the 15th of 
September and the last day of October. Power to ad- 
journ from time to time is given by section 41 "but 
so that no such adjourned court shall be holden after 
the last day of October in any year." The jurisdiction 
of the Revising Barrister, therefore, was at an end 
before the case, even in its imperfect state, was pre* 
sented to him for signature. The conditions annexed 
to the power to appeal by section 42 must be strictly 
complied with. They were not complied with. It 
has always been held that a statutory jurisdiction must 
be pursued strictly. If it be said that consent will give 
jurisdiction, which is denied, there has been no un- 
qualified consent here. The case of The Queen v. The 
Mayor and Assessors of Rochester (a) proceeded upon 
the ground of the general jurisdiction of the Court of 
Queen's Bench to control all public officers, and to pre- 
vent injury arising to the public from their neglect or 
delay. In the ordinary case, unless a notice of appeal 
has been given, the quarter sessions have no jurisdic- 
tion ; and, where a right of appeal is given, subject to 
l condition, the condition must be performed. 

(a) 7&4B. 910; in error, IE. B. <fr E. 1024. 
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[Williams, J. That argument would hold, if there 1865. 
was the most express agreement and consent of the 
parties.] 



No doubt. It is conceded that the 62nd section is 
imperative. 

He was stopped by the Court. 

Eblb, C. J. I feel bound to give judgment in favour 
of making this rule absolute, on the ground that there 
has been no completed appeal. 

The rest of the Court (a) concurring, 

Rule absolute, 
(a) Williams, Willes, and Kjutiho, JJ. 



VOL. L H.P. 



Scott 
v. 

DuiUNT. 
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Smith, Appellant ; Holloway, Kespondent. 1865, 

Nov. 20. 

A T a Court held for the revision of the list of voters The names of 
for the parish of Whittlesey, in the isle of Ely, persons were 
and county of Cambridge, on the 11th of October, schedule 
1865, it was proved that notice of objection had been JSfSSoe of 
duly served upon Jonathan Smith, and twenty-eight obj«cti«i, 
other persons, whose names appeared in the list of ov ® wee /» . 

under 6 Viet, 

voters for that parish : but the only notice of objection c. 18, s. 7:— 

Held, a sum- 

which was served upon the overseers was a notice and cient notice 

schedule, a copy of which was annexed to the case, in person^and 

the following form :— Iwedby " 01, 

"To the overseers of the parish of WhUUeeey, in ^*?™ n 

the county of Cambridge. £ ^i**** 1 

"I hereby give you notice, that I object to the commonly 

understood." 
VOL. L H. P. X 
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1865. names of the persons mentioned and described below, 



Smith being retained in the list of voters for the county of 
Holwwat. Cambridge. 



Christian and Sotoum, te. 


Fkceaftbode. 


Nature of 
flnittlinlimi 


Stnet, Lnm, *& 


Smith, Jonathan 


Whittlesey 


Copyhold 
Howe 


HighCauae- 

way 



" Dated, &c.," and signed. 

The schedule contained, besides, the names, &c, of 
the twenty-eight other persons, in a similar manner. 

The above was served upon the overseers in due 
time, and George Moore Smith, by whom it/was signed, 
was upon the list of voters for the isle of Ely, and 
county of Cambridge. 

The Revising Barrister held that it was not such a 
notice of objection to the overseers as was required by 
the 7th sect, of the 6 Vict c. 18 ; but that a separate 
notice should have been given to the overseers in 
respect of each person objected to, and that he had, 
therefore, no jurisdiction to hear the several objec- 
tions. The question for the Court was, whether the 
above was a sufficient notice of objection to the 
overseers, according to the form numbered 4 in 
Schedule A. to the 6th Vict. c. 18, « or to the like 
effect" 

If the Court should be of opinion that the notice 
was sufficient, the names of all the persons contained 
in the schedule were to be struck out of the list of 
voters for the parish of Whittles ty. 

If the Court should be of a contrary opinion, the 
names were to remain in the list 
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The appellant contended, before the Revising Bar- 1865* 
lister : — Sunn 

1. That the notice given by him was not only in the hoiwwat. 
form, but certainly " to the effect/ 1 of that required by 

the statute. 

2. That the Act was silent as to any duplicate 
being required of the notice in the form num- 
bered 4. 

3. That the tabular or schedule form of notice 
served by the appellant on the overseers, contained • 
every information required by the overseers to enable 
them to carry out sect 8, and the other provisions of 
the Act 

4 That sect 8, requiring that the notice to be given 
by the overseers should be by * a list," supported the 
tabular or schedule form of notice adopted by the 
appellant 

5* That the notice of objection given by the appel- 
lant was certainly good, as to one vote ; that the law 
would not distinguish as to which vote it was good, 
but would rather treat the one signature as a construc- 
tive signing of every notice of objection. 

6. Lastly, that the acceptance by the overseers, 
through their assistant-overseer, of the schedule notice 
given by the appellant, and their acting upon it (no 
one being prejudiced by it), waived any objection on 
the ground of informality of signature. 

MarVby for the appellant. The objection which the 
Revising Barrister has held good is, that there should 
be a separate notice to the overseer in respect of each 
person objected to. Here the case finds that due 
notice has been served on the claimants, and sets out 

*2 
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1865. the form of notice of objection given to the overseers. 
Smith This is in terms identical with that given in the sta- 
Hoiaowat. tute 6 Vict, c. 18, Sched. A. No. 4, except that it is 
expressed in the plural number. The overseers 9 duty 
is to make out a list of persons objected to, and here it 
is in a compendious and convenient form. (He was 
stopped by the Court) 

No counsel appeared for the respondent. • - 

Eble, C. J. The Statute requires that notice shall 
be given, in the Form No. 4, contained in the schedule 
of the Act, " or to the like effect." Objection is made 
to the notice in this case, that in its schedule it con- 
tains twenty-eight names of persons objected to instead 
of one. Though this is said to be a novelty, I think it 
is sufficient, and is at all events within the words 
" the like effect" To insist on the literal compliance 
with the Statute, would be simply to require twenty* 
eight sheets of paper instead of one. Besides, if need 
were, recourse might be had to what I may call the 
healing effect of sect. 101, "that no misnomer, or 
inaccurate description of any person, place, or thing 
named or described in . . . any notice required 
by this Act, shall in any wise prevent or abridge the 
operation of this Act with respect to such person 
• . . provided that such person, .place, or thing 
shall be so denominated in such . . . notice as to 
be commonly understood." 

The notice may be fairly read to mean, " I object to 
each of the names of the persons mentioned and de- 
scribed below, being returned in the list of voters." 
The decision of the Revising Barrister must, therefore; 
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be reversed, and the names of all the persons con- 1865, 
tained in the schedule to the notice must be struck 8mith 
out of the list of voters. Hoilowat. 



Willbs, Byles, and Keating, J. J., concurred. 



Decision reversed. 



' Dodds, Appellant ; Thompson, Respondent 

T'HE case stated that, at a Court held for the 
northern division of the county of Northutnber- 
land, on the 2nd of October, 1865, for the revision of 
the list of voters for the parish of Alnwick, in and for 
the said division, William Thompson, on the register 
of voters for the township of Morpeth, in the said divi- 
sion duly objected to the names of Robert Dodds, jun., 
and nine others, being retained on the said Alnwick 
list of voters. 

The names, fee., of the persons objected to, stood on 
the register as follows : — 



Dodds, Robert, 
junior 


Alnwick 


Freehold Bent issuing 
ont of Freehold 
Dwelling Houses 


Clatyport Street 
Robert Dodds, 
owner 



N<». 20. 

A rent of 
sufficient 
amount, 
charged upon 
freehold land 
by deed, not 
containing a 
power of dis- 
tress, is "free 
land or tene- 
ment" within 
Sffen. 6,c. 7; 
and although 
the remedy by 
real action is 
abolished, the 
grantee may 
distrain for it 
under 4 Qto. 2, 
c 28, & 5. 
It is, there- 
fore, a good 
qualification 
for a county 
Tote, 



The other nine names, &c, were in like manner on 
the list These several persons claimed to be entitled 
to vote under or by virtue of certain deeds, which 
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1865. w*w produced and proved before the Bevising Bar* 
Do»m rister. A copy of one of these deeds is as follows :— 
Tmwmm. "This indenture, made the 22nd day of January, 
1851, between Robert Dodds the elder, of -4 Jnwicfc, in 
the county of Northumberland, blacksmith, of the one 
part, and Robert Dodds, junior, of Alnwick, aforesaid, 
blacksmith, and Adam Dodds, of the same place, 
grocer and tobacconist, sons of the said Robert Dodds, 
senior, of the other part, witnesseth, that in considera- 
tion of the natural love and affection which the said 
Robert Dodds the elder bears towards the said Robert 
Dodds the younger and Adam Dodds, he, the said 
Robert Dodds the elder, doth hereby give and grant 
unto the said Robert Dodds the younger, and Adam 
Dodds, their heirs and assigns, one annual sum or 
yearly rent-charge of £4 4a of sterling money, to be 
charged and chargeable upon, and yearly issuing and 
payable out of, all those messuages, burgages, or tene- 
ments situate and being, &a To have, receive, take, 
and enjoy the said sum or annual rent charge of 
£4t 4a. unto and by them the said Robert Dodds the 
younger, and Adam Dodds, their heirs and assigns for 
ever, in equal shares, as tenants in common, and to be 
paid on the 25th day of January in every year, free 
and clear from all deductions whatsoever, the first 
payment to be made on the 25th day of January now 
instant. In witness, &c, the deed was duly executed. 
All of the other deeds were to the same effect, and 
were to be taken mutatis mutandis, as if stated as part 
of the case. 

It was proved that each of the grantors named in 
the several deeds was seised in his demesne, as of fee, 
of and in the lands and tenements in those deeds reapeo- 
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tively described, and on which respectively, the annual 1865. 
sums or rent charges therein respectively mentioned, Dodm 
and therein respectively expressed to be issuing, were ThJq 
charged ; that the same annual sums or rent charges 
had been received by the several grantees, and that . 
the annual value of the lands and tenements out of 
which the same annual sums or rent charges respec- 
tively were to issue, was sufficient to answer, and to 
pay the same annual sums or rent charges respec- 
tively. 

It was contended, on the part of the objector, that 
there was no power of distress, and that, therefore, 
there was no sufficient qualification. 

On the other hand, the claimants contended that 
these deeds were quite sufficient, without any power 
of distress being contained in them, to confer a quali- 
fication to vote for a county, for that the statute 4th 
Qeo. 2, c 28, a 5, gave the grantees a power of distress. 

The Revising Barrister decided that, without a 
power of distress the grants were respectively insuffi- 
cient to confer a qualification to vote, and that there 
was no power of distress, and he therefore disallowed 
the claims of the said Robert Dodda the younger, and 
the other nine persons, and erased their names from 
the list of voters. 

The said several parties gave notice of appeal ; and, 
inasmuch as all their claims depended, and were 
decided on the same point of law, the Revising Bar- 
rister consolidated them in one appeal. 

If the Court should be of opinion that the deeds, in 
the absence of an express power of distress, were 
respectively sufficient to confer a qualification to vote, 
the names of the several claimants were to be restored, 
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T865." ***d the register of voters altered or corrected accord* 
Dodm ingly. 



y. 

Thompboh. 



Joshua Williams, Q.C., for the appellants. The 
objection made is, that, there being no clause of dis- 
tress, there is no sufficient qualification. To meet | 
this, reference must be made to 4 Geo. 2, c. 28, s. 5, I 
which, after reciting that " whereas the remedy for 
recovering rents seek, rents of assize, and chief rents is 
tedious and difficult," enacts that " the same remedy 
by distress, and by impounding and selling the same 
in cases of rents seek," shall exist "as in case of rent 
reserved upon lease." The language of that section is 
clear and precise, and seems purposely framed to 
include rents of this sort ; but if decision be required, 
the case may be said to be concluded by Bradbury v. 
Wright (a), where, in an action of replevin against the 
assignee of a grantee of a fee farm rent, under a deed 
which contained no express clauses of distress, the 
Court Baid, if the pleading had relied upon the statute 
4 Geo. 2, c. 28, the distress might have been justified 
by it This decision proceeded on the assumption 
that, under the statute, there would be power to 
distrain. 

So in Saward v. Anstey(b) 9 where the defendant 
had purchased an estate, charged with an annuity to 
M. &, and in the conveyance covenanted to pay the 
annuity, and to indemnify the vendor against any 
charge in respect of it, Best, C. J., says, " These 
annuities were only charges on the estate, and not 
personal charges on the owner ; until the stat 4 Geo. % 
c. 28, therefore, they could not have been distrained 

(a) 2 Doupf. 602 of folio edition. (6) 2 Bingh. 519. 
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for; that statute has now given a distress to the 1865. 
owners of rent seek." Dodm 

Again, in Buttery v. Robinson (a), which was also a Thommok, 
case of replevin, defendant avowed for arrears of rent 
charge under a devise of lands to A. for life, remainder 
to B. in fee, subject to payment of «P20 a year to CD. 
during her life. The plea was, that there was no 
power of (^stress contained in the will On demurrer 
to this plea, counsel in support of it argued " that the 
rent was not a rent seek, in which case it might have 
been distrained for under 4 Geo. 2, c. 28, but a mere 
personal charge on the party who should be in posses* 
sion." The Court held that it was a direct charge 
fipon the land, and the defendant in replevin had 
judgment. That case also may be said to decide the 
point 

The opinions of text writers are to the same effect. 
In 2 Blackst, p. 43, the author agrees with the above 
doctrine, where, after describing the various sorts of 
rents, and remarking, inter alia; " Rent seek, reditus 
siccus, or barren rent, is in effect nothing more than 
a rent reserved by deed, but without any clause of dis- 
tress/' he adds, "These are the general divisions of 
rent, but the difference between them (in respect to 
the remedy for recovering them) is now " (referring to 
the statute of Oeo. 2) " totally abolished ; and all per- 
sons may have the like remedy by distress for rents 
seek, rents of assize, and chief rents, as in case of 
rents reserved upon • lease." So, in vol 3, p. 6, after 
referring to the above passage, he adds, " distress did 
not exist in rent seek until the stat 4 Geo. 2 extended 
the same remedy to all rents alike, and thereby in 

(a) 3 Bingh. 892. 
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1865. effect abolished all material distinction between them. 

5©dm So that now we may lay it down as an universal princi- 
Tkovno* P* 6 * ^ at a distress may be taken for any period of rent 
in arrear." The same thing is said in 3 Steph. Com. (a) 
No authority has been found the other way, but it is 
possible the Revising Barrister was misled by a pas- 
sage in the judgment of the Lord Chief Justice of this 
Court (Cockbuen) in West t. Robson(b). "But it is 
clearly not a rent charge, there being no power of dis- 
tress (c). That case, however, turned upon an entirely 
different point, viz., the insufficiency of the premises 
to afford the i?10 a year requisite for the qualification. 
Reference to Bythewood and Jarmans Precedents, and 
other conveyancing authorities, will show that a clause 
of distress is not inserted in the forms of grants of 
rent charge, as being unnecessary since the statute. 

Manxsty, Q.C., for the respondent. The question 
is, whether this is "free land or tenement " within 
8 Hen. 6, c. 7. On the deed itself it seems to be a 
rent seek, and not of freehold tenement within the 
statute. Co. LitL, 143 b. 

[Btles, J. Is this not at least a tenement ? ] 

Not within the meaning of the Act 

[Btles, J. Was not the remedy for a rent seek at 
common law by assize ? Willbs, J. In Webb v. Jigg* (d), 

(«) 6th edition, p. 856. of ft rent charge before 4 Geo. 2, 

(b) 8 C. B^N. 8. 422 ; K.& 0. see Co. LitL, sec. 218. 
141.. (<*) SMan.AScl. 114. 

(c) This was the characteristic 
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Lord Oifford in argument admitted that debt would 1865. 
hot lie at common law against the teire tenant for the Dom* 
arrears of a yearly rent, but that recourse must be thommoh. 
had to a writ of assize. Byles, J. As debt will not 
lie, and assize is gone since the abolition of real 
actions, what becomes of the rent seek? is there no 
remedy!] 

Possibly one by personal action on the covenant 
But for the statute of 4 Geo. 2, this would hare been a 
mere rent seek It must be admitted the deed is 
within that statute, but the remedy by distress is only 
collateral 

Williams, Q. C, was not called on to reply. 

Ebls, C. J. I am of opinion the Revising Barrister's 
decision must be reversed. The claim is made upon a 
qualification in respect of a freehold tenement, viz., a 
rent of more than 40*. a year charged upon, and 
issuing out of, freehold land. In the grant of the rent 
there is no provision of a remedy, or means for the 
grantee to enforce payment of it by distress; and 
therefore, before the stat 4 Geo* 2, I take it as clear 
that it would have been merely a grant of a rent seek. 
I must say that I am not convinced by the respon- 
dent's argument that, because there is no remedy now 
for the enforcement of payment of a rent seek, but the 
statute of Oeo. 2, such a rent is not "free land or 
tenement " within 8 Hen. 6, c. 7. It appears, from a 
passage in Co. Litt, sec 233 (a), to which my Brother 

(*) See also sec. 841. 
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1865; Wittea has drawn attention, that there was, at the time 
Dodm of the passing of that statute, a remedy by assise of 
Thompsow. nouvel disseisin for rents seek in arrear, — ample proof 
that they were freehold. That form of real action, how- 
ever, being abolished with others, and no remedy pro* 
Tided in lieu of it, some other must have been sought 
in a court of equity or law. Such search, however, 
after a remedy is rendered unnecessary by the statute 
4 Geo. 2 having provided one by distress. It could 
not be argued that this grant was not within the 
meaning of that Act It is, then, a rent confessedly 
of sufficient amount, and charged on land* It is free- 
hold, and payment of it may be enforced by the sta- 
tute. It therefore possesses every requisite to make it 
a valid qualification. 

Willes, J. I am of the same opinion. It appears 
to me the point reserved was deserving of great con- 
sideration. Nice questions are involved in it, espe- 
cially in connection with the abolition of some real 
actions by 3 & 4 Will 4, c. 27. I shall express no 
opinion as to whether any other proceeding can be 
had against the terre-tenant Still, it is clear a per- 
sonal action will not lie. No doubt that consideration 
was in the mind of the Revising Barrister. Though 
we may say that, ex necessitate rei, there must have 
been a remedy at law, the difficulty has been solved 
by the stat. 4 Geo. 2, which gave the remedy by dis- 
tress.' Nor can it be successfully contended, that such 
a rent does not fall within the description of a " tene- 
ment" For, in the definition of tenement in Co. LitL 
6 a, the word " rents " is especially mentioned. I 
think, therefore, that the decision should be reversed. 
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Btles, J. I am of the same opinion. It is clear to 1865. 
my mind that, before the abolition of real actions, this Dow* 
rent would have been a freehold tenement within the Thompson. 
meaning of the stat 8 Hen. 6. But the difficulty here 
has been suggested by the consideration of what 
remedy would have existed after the abolition of real 
actions, but for the stat 4 Geo. 2. Whether there 
may have been any other remedy, either in equity or 
by mandamus, it becomes unnecessary, as my Lord 
says, to inquire, as that statute clearly applies. 

Keating, J. I am of the same opinion. This was 
clearly a freehold tenement within 8 Hen. 6. And, if 
so, the abolition of the remedy by real action would 
not change the nature of the tenement Moreover, 
the stat 4 Geo. 2 plainly applies, so that all the requi- 
sites of nature and value are combined to make a 
valid qualification. 

Decision reversed. 
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Nov. 20. 
Panning is a 
"business* 
within the 
Companies 
Act* 1862(a). 

A partner- 
ship of more 
than twenty 
persons, not 
registered, 
rented land 
and a build- 
ing, at an 
annual rate 
exceeding ten 
pounds each, 
for purposes 
of profit, and 

borough votes. 
One of the 
number 
farmed the 
land on behalf 
of all. 

J7efci,that 
the association 
was one pro- 
hibited by the 
Companies* 
Act, and that 
its several 
members had 
no occupation 
to entitle 
them to vote, 
either per- 
sonally by 
themselves, or 
constructively 
by their 
manager, in- 
asmuch as the 
source of his 
representative 
capacity was 
the illegal 
partner- 
ship (ft). 



Harris, Appellant ; Amery, Respondent 

^HE case stated that at the Court held on October 
14th, 1865, before the Revising Barrister for the 
borough of Totnee, Robert Harris objected to the names 
of Amery and forty-two others being retained on the 
list of voters. 
The facts of the case were as follows :— 
In pursuance of an agreement, entered into between 
Amery and forty-five others (one of whom is since 
dead, and two failed to appear to answer the objec- 
tion), and one Elias Ford, previously to July 31, 1864, 
a copy of which agreement was annexed to the case (a), 



(a) The following is a copy of 
the agreement referred to : — 
Memorandum of an agreement 
entered into this 27th day of 
July, 1864, between Eliot Ford, 
of AbboUkenmeU, in the county of 
Devon, of the one part, and 
Messrs. John EndU, the younger, 
farmer [the names, Ac, of forty- 
five others were here set out], and 
others, of the other part, witnes- 
seth that the said EUas Ford, by 



(a) See the next ease, Norrieh r. 
Harris. 

(») In this case, with which forty-two 
other appeal* had been c on solidated, it 
appeared that Mr. WincUatt, who had 
been at first named as respondent, had 
died since the stating of the case. 

W. H. Cooke, Q.O., for the appellants, 
mentioned the fact to the Court, stating 
that he was informed that the respond- 
ents intended applying to the Court on 



way of agreement, and not of 
lease, agrees to let, and the said 
'parties, of the other part, agree to 
take, as tenants at will, all those 
lands, with the building and pre- 
mises thereto belonging, situate 
in the parish of Totnet, and con- 
taining 142 acres, 8 roods, and 19 
perches, or thereabouts, as set 
forth in the schedule annexed, on 
and from the 31st day of July, 
1864, subject to the following 



rf+j to ask feate to substitute the 
of the respondent in one of the 



for thai of the 
deceased. He. with the permission of 
the Court, would assent to that coarse. 

The Court granted permission. 

MeUUk, Q. C., for respondents, pro- 
posed Peter Fabkm aparke Amery, whose 
name was enooidingjy substituted, the 
Court directing that the oasts shook be 
as if no change of name had been made. 
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the roter and his partners did, on July 31, 1864, enter 
into possession of 142 acres, 3 roods, and 19 perches of 
land, upon which there was a building, for which they 
paid the rent of i?473 10a, in addition to the tithes, 
which amounted to £28 and upwards. 



1865, 

Hauub 
▼. 

AUBT. 



conditions. The said parties of 
the other part to pay a clear 
yearly rental of £473 10*., which 
rent shall be payable quarterly, if 
demanded. To pay all rates and 
taxes, and amount of tithe com- 
mutation up to the 1st day of 
AprQ, after the expiration of the 
holding, except property tax. To 
keep and leare the gates, gate 
pillars, bars, posts, railings, and 
-fences generally in good tenant- 
able repair, having rough timber 
allowed them for so doing, and to 
deliver np the same at the expira- 
tion of their holding, not to 
underlet or assign any portion of 
the said lands, without written 
permission from the landlord or 
his agent, to keep and leave such 
drains which may be made, with 
all others now laid on the lands, 
open and in good repair; and to 
cleanse and scour all lakes and 
watercourses, and In every year to 
carry and fetch all materials for 
repairs, to break down and level 
away any old hedges or wastes 
required, and to keep in repair 
all new hedges, or fences to be 
erected on the lands, to cut all 
weeds on the lands before the 1st 
of June, and twice during the 
year, if required; not to stock 
the orchards with any cattle that 
will injure the trees, and keep 
them well manured, and free from 
weeds, and fully planted with 
such good young trees as shall be 
approved of by the agent of the 



landlord. That the said lands 
shall be laboured and manured in 
all respects agreeable to the rules 
of good husbandry, and particu- 
larly without prejudice to the 
generality of this clause. To 
manure the pasture ground once 
round in the first four years, if 
not mown, with 120 seams of good 
dung or compost, or chemical ma- 
nures to the value of not less than 
40#. an acre, original eost ; but if 
mown, then at the rate of 80 
seams of dung or chemical ma* 
nures, to the value of not* less 
than 90s. per acre, as often as 
mown. To keep the meadows 
groperly floated at the proper sea- 
sons, and not to mow them more 
than once for hay in each year; 
not to break up any of the mea- 
dows, or pasture land, nor any of 
the orchards, except by written 
permission from the agent of the 
landlord, with a view to manure 
and improve the same, when no 
corn crop shall be taken under a 
penalty of £20 per acre, addi- 
tional rent; not to pare or prune 
any timber, trees, or saplings of 
any kind whatsoever ; not to cut 
any wood in the last year of their 
holding, nor the wood from any 
hedge, except when such hedge is 
properly made, unless it be an- 
nually cut off square on the top, 
and to cut and make all hedges 
when of seven years growth, if 
required, those against the road to 
be cut off every year. On the 
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1865. 



T. 
AlUttT. 



The building on the land was a solid two-storied 
stone building, 82 feet long. The lower part was used 
as a feeding place for bullocks, closed at the two ends 
and back, and open in front, with pillars supporting 
the upper story, which had an internal communication 
with the lower one. It was a closed building, with 
door and lock, and was used as a store for the wool 
and corn produced, and the hay and corn consumed on 
the estate. 

The whole business of the farm was conducted in 
this building, and the partnership had no other farm 
buildings belonging to them, except a few linhays of 
very trifling value, scattered about on various parts of 
the farm. The rent of the building was estimated at 
about £6. 

The partnership was formed avowedly for the pur- 
pose of creating votes, and making a profit of the farm, 
but the votes were the principal object 

The partners appointed a manager, one of their 
number, who farmed the estate on their account ; he 
grased stock, bought bullocks, fattened and sold them, 



due performance of these condi- 
tions, the landlord agrees, for 
himself, his heirs and assigns, to 
pay to the tenants the fair propor- 
tion of the value of any labour, 
lime, or other manure, for which 
the crops allowed by these condi- 
tions have not been taken, pro- 
vided that the tenants shall show 
that such dressing is not less, and 
in the manner hereinbefore stated, 
such proportions to be valued and 
fixed on by referees in the usual 
way. But should the tenants not 
pay the rents, and fulfil all the 
conditions before mentioned, or 



should they become bankrupt or 
insolvent during the said term, 
this agreement shall be void, and 
of no effect, and the landlord shall 
be at liberty to enter, and take 
possession of the lands and pre- 
mises hereby let, and relet them 
to whom he may think proper, 
without let or hindrance from the 
said tenants. But on paying the 
said rents, and performing the 
said conditions, not otherwise, the 
said John EndU and others shall 
quietly enjoy and occupy the said 
premises for the. term before men- 
tioned. In witness whereof, &c 
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bought and sold sheep, sold the wool, and kept the 1865. 



accounts, which were regularly made up and audited. Harris 



▼. 



The funds which were necessary for carrying on the Axkrt. 
business of the partnership were raised by a loan of 
i?800 on the security of a bond for that amount, which 
was entered into by all the partners previously to 
July 31, 1864. 

William Ha/ndyn, one of the partners, died in 
February, 1865, since which time rent has been paid 
by the partnership. 

The land was rented by the partnership of Elias 
Ford, who himself rented it of four owners. 

The partnership is not registered under " The Com- 
panies Act, 1862 "(a). 

The voters were objected to on three grounds : — 

First, that the building on the land was not such a 
building as could confer a qualification under sect 27 
of the Reform Act. 

Secondly, that this partnership, consisting of more 
than twenty members, was an illegal association under 
" The Companies Act, 1862/' and that consequently 
the members of that partnership could not enjoy the 
franchise, their only claim to which was founded on 
an illegal tenancy. 

Thirdly, that the partners, being tenants at will of 
Elias Ford, on the death of one of their number the 
tenancy expired. 

The Revising Barrister overruled all these objec- 
tions, and directed that the names of the forty-three 
voters should continue on the register. 

If the Revising Barrister was wrong in overruling 
any one of these objections, the names of Antery, and 

(a) 25 & 26 Viet, o. 89. 
VOL. L H. P. T 
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I860. °f the forty-two others, were to be expunged ; and if 
Haws *^ e decision was right they were to remain. 



T. 

Ambry. 



Cooke, Q. C, for the appellant First, these parties, 
even if tenants, which is doubtful, are not occupiers, 
under sect 27 of 2 WUL 4 c. 45. Secondly, this is not a 
" building " within that section. Is not this, in effect, 
an illegal combination for the fraudulent creation of 
votes? 

[MeUi&h objected that this was not a point taken 
before the revisor.] 

It is only used to illustrate the illusory nature of 
the qualification. By 25 & 26 Vict. c. 89, sect. 4, no 
company, &c, of more than ten persons shall be 
formed for banking unless registered, and " no com- 
pany, association, or partnership consisting of more 
than twenty persons shall be formed ... for the 
purpose of carrying on any other business, that has for 
its object the acquisition of gain . . . unless it is 
registered" or "framed in pursuance of some other 
Act of Parliament, or of letters patent" The mar- 
ginal note runs, " prohibition of partnerships exceed- 
ing certain number." The case finds this to be a 
partnership. Its object is partly for profit, though 
partly for votes. The right of Englishmen to acquire 
the right to vote in manner not forbidden by the law, 
is of course conceded. This association is illegal as 
unregistered, and exceeding twenty partners in num- 
ber. If it were registered it would be a corporation, 
and its members disqualified. Sects. 209 and 210 of 
the Companies Act, provide as to compulsory regis- 
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tration of certain exceptional classes of companies, and 1865. 
these words are used, " nevertheless such default " to Habbd 
register "shall not render the company so being in de- amw. 
fault illegal/' implying that, but for those words, it, as 
well as other companies, would be illegal in default 

[Byles, J. Do you say an indictment would lie 
against those keeping such a partnership on foot? 
Eblb, C. J. The rule is, where a statute prohibits, and 
provides a penalty, an indictment will not lie ; but 
where it prohibits, and provides none, an indictment 
wilL Btlbs, J. Does the statute effect more than 
this, that they shall not have the benefit of the law ; 
or that a number of persons more than twenty are not 
a company ?] 

It is submitted the true construction is, that statute 
makes such a number illegal. If so, they could not 
appoint a servant to occupy for thetn. This is a 
holding, not an occupation. The distinction between 
those is pointed out in Rex v. DitchecU (a), by Little- 
dale, J., and in Rex v. St Nicholas, Rochester (6). 

[Eble, C.J. The words of the Acts in those cases 
are construed secundum subjectam niateriem. Here no 
occupation is found or pretended, other than that of 
the manager.] 

Secondly, this is not a " building " within sect 27. 
There is no dwelling house, but in a grazing farm of 
j?500 a year annual value, there is a building worth 

(a) 9B.<ka 188. (6) 5 B. <fc Ad. 210. 

T2 
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1865. «^6 a year. The primary object of occupation here U 
Harms the land ; but the Legislature, and this Court in its 
Amebt. construction, holds the building to be the primary 
object of the clause. 

[Erle, C. J. It has never been argued, whether 
there is any point at which the proportion of value of 
the building becomes too small for the land.] 

If this stands, a penny value of building will be 
sufficient. Besides, is this ejusdem generis with 
" house, counting house," Ac. It is a barn. 

Mettish, Q. C. (Kingdon with him) for the respond- 
ents. It cannot be objected to a vote that the occu- 
pancy exists with an improper motive. If the tenant 
occupies de facto, that is all the statute requires. No 
question of title can be entered into. It has always 
been held as to a forty shilling freeholder, that the 
only question was whether he was seised or not. It 
could be no answer that he was in by wrong, and that 
another could turn him out Could it be inquired 
whether the occupier took the house for an immoral 
purpose, for gambling, or for receipt of stolen goods ? 
The question is really matter of fact Do the respond* 
ents " occupy ? " 

[Byles, J. My difficulty is, there is no actual occu- 
pation, and in order to make out a constructive one, 
recourse must be had to an invalid contract] 

But the Revising Barrister finds actual occupation ; 
" in pursuance of the agreement," it is true ; but no 
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objection was taken before him as to occupation de 1865. 

facto* Harris 

Suppose, instead of forty-five, there were two, does jlmmy. 
any one doubt they could farm, and occupy by a 
bailiff? 

But, no doubt the other is the real question. As to 
that, the answer is that the statute was never intended 
to apply in such a case. Suppose a devise of this land 
to as many persons, might they not legally farm it for 
their common benefit ? 

[Btlbs, J. The statute seems to except companies 
working mines ?] 

Only those within the jurisdiction of the Stannaries. 
This is not a company for the " acquisition of gain." 
It is formed avowedly to obtain votes, an object in no 
respect illegal 

[Btlbs, J. Nothing is more common than for the 
owner in fee to confer on individual sons a freehold of 
40*., in order to make vot e p.] 

The Revising Barrister has found occupation in , 

fact. The next question was, as to whether there was 
here a " building " within sect 27. 

[The Court intimated that they were against him on 
the point as to the statute, and it was therefore 
unnecessary to argue the second.] 

Eble, C. J. In this case forty-three persons set up a 
claim to vote in respect of their occupation in common 
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1865. &* tenants of land, and a building, at an annual aggre- 



gate rent of JP473 10a, besides tithe. I am of opinion 
Ahiey. the qualification is not fully made out. I am fully 
aware of the importance, in ordinary eases, of not 
raising objections of illegality in the purpose of occupa- 
tion, to affect the qualification for voting. That con- 
sideration, however, cannot have weight here, for the 
question arises directly under the 25 & 26 Vict. c. 89. 
Here, in effect, forty-six persons have formed a part- 
nership, and in pursuance of its objects have taken 
land to farm. But, by sect 4 of the statute referred 
to, a partnership consisting of more than twenty per- 
sons, formed for the purpose of carrying on any other 
business " (than banking) " that has for its object the 
acquisition of gain by the conpany or partnership " 
unless registered, ia prohibited and illegal Now, I am 
clearly of opinion that " farming" is a business for the 
acquisition of gain. This, then, is a partnership con- 
sisting of more than twenty, not registered, and one 
contemplated by the statute. It is illegal, therefore, 
so to take the land. Not is it possible for the claim- 
ant to rely on the possession by their agent, when at 
the same time of proving this agency they cannot 
avoid showing that, to give them the power to appoint 
him, they have violated the statute. It is sufficient to 
give judgment against the claimants on this point* 
though I feel it right to say that, even if the number 
of partners were under twenty, many difficulties in the 
way of an individual qualification would have to be 
surmounted. 

Willes, J. I am of the same opinion. It appears 
to me that the Legislature, viewing the frauds some- 
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times perpetrated in carrying on the business of com- 1865. 
panies, and the very great inconvenience of enforcing Hxrbe 
the rights of partners by or against survivors or their Amsit. 
executors, has determined that there should be no 
partnership of more than twenty members, unless it 
fulfilled the requirements of the statute. That is 
declared in wide terms, "no company, association, or 
partnership/' && The words are designedly large. 
" Business " is more extensive in signification than 
" trade/' The earlier Bankruptcy Acts did not apply 
to " farming/' because they were confined to " tradea" 
It cannot be doubted that " farming " is a business, 
and it is very significant that sect. 4 of the Companies 
Act mentions banking, and contains an exception of 
certain mining companies, neither of which can be 
strictly classed as " trades.'* 

Mr. MeUisk puts the case of a number of persons to 
whom, by operation of law, or without their consent, 
land might descend. They could hardly come within 
the meaning of this Act, and might, consistently with 
its provisions, farm the land. That reminds one of the 
old law, as stated in Co. Litt (a). Where one mode of 
partition between coparceners is stated to have been, 
" that after partition of the lands be made, every part 
of the land by itselfe is written in a little scrowle, and 
is covered all in waxe, in manner of a little ball, so as 
none may see the scrowle, and then the balls of waxe 
are put in a hat, to bee kept in the hands of an indif- 
ferent man," and then the daughters in turn take one. 
Such a system of allotting could hardly be within, or 
forbidden by the Lottery Acts. The case of art 
unions, an instance the other way, occurs to me, when 
it was desired to distribute works of art in a similar 
(a) Section 246. 
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I860. manner, it became necessary expressly to legalize it. I 
Haeem cannot here find occupation in fact It is impossible 
Axi&r. to do so, without taking notice that it is under, and 

the result of an illegal partnership, which cannot be 

recognized in a court of law. 

Byles, J. I am of the same opinion. I am con- 
vinced this Act of Parliament affects with illegality 
all partnerships of more than twenty persons not regis- 
tered and formed for carrying on business for the pur- 
pose of gain, and I am also of opinion that " farming " 
is a business within its provisions. But it is said 
there is here a constructive occupation by every indi- 
vidual by means of one of their number, the manager. 
He alone corporally occupies. Could any but he 
maintain an action of trespass ? Could the others at 
law insist on a division of profits against him ? They 
could only seek to do so by relying upon their con- 
tract of partnership, which by the statute is illegal 
It is possible they might be sued, but only on the ground 
that they should not be allowed to escape responsi- 
bility, by reason of their own illegal proceedings. I 
come to the conclusion that they were not occupiers 
within the Act. 

Keating, J. I also think there was no such occupa- 
tion as the Reform Act requires. I quite agree that it 
would be highly inconvenient, if questions of illegality 
of occupation could be raised before the Revising 
Barrister, as operating to disqualify. But here there 
is no occupation, unless it be made out through an 
illegal source. None other can, under the circum- 
stances, be made out, and without occupation there 
can be no vote. 

Decision reversed. 



Digitized by 



Google 



XXIX. VICTORIA. 



805 



1865. 



Norrish, Appellant ; Habris, Eespondent. 



GtTJ.HAM, 


» 


Same, 


Mason, 


» 


Same, 


Adams, 


99 


Same, 


Peotjt, 


» 


Same, 


Berry, 


99 


Same, 


Hodges, 


» 


Same, 



'THE case stated that, at the Court held on the 14th 
day of October, 1865, before the Revising Barrister 
for the borough of Totnes, Robert Harris objected to 
the name of John Norrish being retained on the list of 
voters for the parish of Totnes, in the said borough. 

The name of the said John Norrish appeared as 
follows : — 



Norrish, 
John 


Sharpham Farm, 
Atkprington 


Building and 
Land 


Ashprington 
Road 



The voter occupied a piece of land, at the rent of 
more than £ 10 per annum, with a stone building, 
roofed, upon it The building had four walls and a 
door, which was kept locked ; the voter kept in the 
building guano and other manures, which he used for 
the purposes of the land. The building was fulL 



(a) Bee preceding ceee, Harris r. 

■wry. 

(5) See Berry r. Harris, pest, p. 811, 



tor the heed note, m 



b the group o 



1865, 
Nov. 20, and 

1866, 
Jan. 18, 81. 

Agricultural 
buildings 
form part of 
the commer- 
cial class (a), 
which, with 
the residen- 
tiary class, are 
the subject of 
2 WW. 4, 
c. 45, s. 27. 
8uch build- 
ings must be 
permanent, 
useful, and 
confer some 
real additional 
ralue, howerer 
small, on the 
occupation of 
the land. 
A building 

land, with 
three sides of 
stone, open in 
front, and 
worth about 
5s. a year, to 
afford abode 
and shelter 
for cattle (6): 
insuffi- 
cient. 
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1865. It was objected that this structure was not a build- 

Nobush ing within the meaning of the 27th sect, of the Reform 
HaLs. Act, 2 WW. 4, c. 45. 

The Revising Barrister held that it was not a build- 
ing within the meaning of the said section, and 
expunged the voter's name. 

If the Court should be of opinion that this decision 
was wrong, the name of the said John Norriah was to 
be restored to the list of voters. 

Mellish, Q. C. {Kingdon with him), for the appellant 
The objection is that this is not a " building ;" bat it 
appears to be a permanent structure used by the 
tenant, and belonging to the landlord, and not made 
for the purpose of manufacturing a vote, as was the 
case in Powell ▼. Boroeton (a). If, however, the 
Revising Barrister attributed to the Court any de- 
cided intention by that ease to draw a distinction 
between trade and agriculture, in construing the words 
" or other building/' it is submitted he was wrong in 
his view, for the Court had no such intention. 

[Bylbs, J., referred to Whitmore v. Town Clerk of 
Wonlock(b).-] 

That case is relied on for the appellant It was not 
cited in Powell v. Borcuton. There, a cow house or 
stable was held to be within the words "or other 
building/' and Erskine, J., said, " I see nothing in the 
Act of Parliament which confines the words ' other 
building ' to a building erected or occupied for the 

(a) AnU, 179; 18(7. B., N. & (6) 1 Lulw. 10; 5 Man. A Or. 9. 

175. 
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purpose of trade ;" and Maule, J., also, "The Act does 1865. 
not require that the building, in order to confer the Nomura 
right of voting, should be used for trade, although it Habus. 
certainly does mention those which are used for that 
purpose." A building used for storing, or for farming 
purposes, is just as much within the Act as land used 
for commercial purposes. The Legislature could not 
intend, by the word " house/' any preference for com- 
mercial purposes; and a cottage, however small, 
would, beyond all doubt, suffice. Land is usually 
applied to farming or garden purposes. Suppose the 
case of a jobbing butcher, who has a stall for cattle, 
that is a business ; but if he left off butchering, and 
took to farming, would he be thereby disqualified? 
Can it be the intention of the Act that the same 
building should give a man a qualification one year, 
and not the next? This really is a warehouse* In 
Powell v. Farmer (a), the building was less substantial 
than this. It was a wooden structure, with boarded 
sides, and a thatched roof; but, instead of storing 
guano, it stored potatoes. The one is, perhaps, farm- 
ing, while the other may be described as market gar- 
dening. Can that make the difference for registra- 
tion? Would it be rational to infer that, because a 
farmer was not within the bankruptcy laws, and a 
market gardener was, that that was a distinction 
regarded by the Legislature in a question of voting ? 

Cooke, Q. C, for the respondent The Revising 
Barrister was right The point of the decision in 
Powell v. Boraston, relied on, is, "The Legislature 

(a) Ante, 172; 18 C. £., If. 8. 168. 
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1865. intended that 'building' should give the primary 

Nobkish qualification, and that ' land ' should be a secondary 

Habbm. resort, if the building was not worth £10 per annum. 

Here the Barrister must be taken to have found the 

building worth less than i?10 per annum. 

[Willbs, J. But he has found there is a " building."] 

But not one within the meaning of the Act Until 
recently a wide construction was attached to the words 
"or other building." That view has been modified. 

Mellish, Q. G, in reply. Can the Court say a build- 
ing used for the profitable occupation of a farm is not 
in the nature of a warehouse ? 

The several cases whose titles are above set out, 
having been reserved by the Revising Barrister from 
the same place, and involving the same point, the 
Court desired that they should be argued at the same 
time. The same counsel appeared on each side. The 
arguments used were substantially the same as those 
already given. 



Gillham, Appellant ; Harris, Respondent. 

AT the same Court, Robert Harris objected to the 
name of John Gillham the younger being retained on 
the list of voters for the manor of Bridgetown, in the 
parish of Berry Pomeroy, in the said borough of 
Totnes. 

The voter occupied, during the electoral year, a 
piece of land, at the rent of more than £10 per 
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annum, on which he grazed a cow, and other cattle. 1865. 
Upon it was a stone building, roofed, which he used Giluum 
for the purpose of milking his cow in, and for keeping 
hay. 

The building had three sides, was open in front, and 
had a loft over, which was not used, except for fowls 
to roost in ; the voter was a dairyman. 

The Revising Barrister held that it was not a build- 
ing within the meaning of the said section, and 
expunged the voter's name. 



Mason, Appellant ; Harris, Respondent. 

AT the same Court, Robert Harris objected to the 
name of Charles George Mason being retained on the 
list of voters for the parish of Totnes. 

The voter occupied a piece of land, at the rent of 
more than £10, on which there was a stone building, 
roofed. The building was a linhay, open to the field ; 
there was a crib in it; one side of the linhay was 
prolonged, and formed the back of a large tank, which 
contained from sixty to eighty hogsheads of water; 
the roof of the tank was lower than that of the linhay ; 
the water flowed from the roof of the linhay into the 
tank ; there was an internal communication between 
the linhay and the tank ; the water was used to water 
the cattle, which fed upon the land. It was drawn 
from the tank by means of a balL 

The Revising Barrister held "that it was not a 
building, within the meaning of the said section, and 
expunged the voter's name. 
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1865. 

Adams, Appellant ; Harris, Respondent. 

Adams AT the same Court, Robert Harris objected to the 
Hab'us. names of Joseph Adams, and two others, being re- 
tained on the list of voters for the parish of Totnes, 
and fourteen others being retained on the list of voters 
for the manor of Bridgetown, in the parish of Berry 
Pomeroy. 

The voter Adams occupied a piece of land, of the 
value of more than J?10 per annum, with a stone 
building, roofed, upon it. The building had three 
walls, and was open in front ; there was a loft over 
the building, for the purpose of keeping hay ; the land 
was used for depasturing the voter's own cattle, and 
the lower part of the building was useful, as affording 
shade and shelter to the cattle. 

The Revising Barrister held that it was not a build- 
ing, within the meaning of the said section, and 
expunged the voters' names. 

In all these seventeen cases the question depended 
on the same point of law, and the appeals were con- 
solidated 



Prout, Appellant ; Harris, Respondent. 

AT the same Court, Richard Harris objected to the 
names of James Bennett Prout, and seven others, being 
retained on the list of voters for the manor of Bridge* 
town, in the parish of Berry Pomeroy 9 in the Baid 
borough, and two others being retained on the said 
list of voters for the parish of Totnes. 
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The voter Proud occupied a piece of land, of the value 1865. 
of more than i?10 per annum, with a stone building Pbouv 
upon it, roofed. The building had three walls, and was Harris. 
open in front, with a loft over, for the purpose of 
keeping hay. The land was used by the owner for 
the purpose of depasturing other people's cattle, and the 
lower part of the building was useful as affording 
shade and shelter to them. 

The Revising Barrister held that it was not a 
building within the meaning of the said section, and 
expunged the voter's name. 

In all these cases the question depended on the 
same point of law, and the appeals were consolidated. 



Berry, Appellant ; Harris, Respondent. 

AT the same Court, Robert Harris objected to the 
names of Jeffery Berry, and five others, being retained 
on the list of voters for the parish of Totnes, in the 
said borough, and eleven others, on the list of voters 
for the manor of Bridgetown, in the parish of Berry 
Pomeroy, in the said borough. 

The voter Berry occupied a piece of land, at the 
rent of more than i?10 per annum, with a building 
upon it The building had three stone walls, and a 
roof, and was open in front ; the land was used for 
grazing the voter's cattle, and the building was useful, 
as affording shade and shelter to them. 

The Revising Barrister held that it was not a 
building under the 27th section of the Reform Act, 
and expunged the voters' names. 
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1865. In *H these seventeen cases the question depended 

Bbebt on the same point of law, and the appeals were con- 
solidated. 



T. 

Habbis. 



Hodges, Appellant ; Harris, Respondent. 

AT the same Court, Robert Harris objected to the 
names of Thomas William Hodges, and three others, 
being retained on the list of voters for the manor of 
Bridgetown, in the parish of Berry Pomeroy. 

The voter Hodges occupied a piece of land, at the 
rent of more than J?10 per annum, with a building 
upon it, which had three stone walls, and a roof, but 
was open in front. The land was used by the voter 
for the purpose of taking in other people's cattle to 
graze, and the building was useful as affording shade 
and shelter for them. 

The Revising Barrister held that it was not a 
building within the meaning of the said [section, and 
expunged the voters' names. 

In all these four cases the question depended on the 
same point of law, and the appeals were consolidated. 

Cur. adv. vult 

Eble, C. J., delivered the judgment of the Court (a) 
in the first case. 

According to the statement of this case, the build- 
ing now in question was not deficient in respect of 
form and durability, and it was used for the purpose of 

(a) Eblb, C. J., Willbs, Bras, and Kbatxng, J.J. 
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keeping guano. It was suggested on the argument 1865. 
that the Revising Barrister decided against the quali- Normsh 
fication, because the guano was to be applied to the hamm. 
claimant's own farm, and the building was to be used 
solely for an agricultural purpose ; and that, in thus 
deciding, he intended to follow an opinion of this 
Court, supposed to have been expressed in the case of 
Powell v. Boraston (a). In that case we held that a 
few boards nailed to some posts, for the sole purpose 
of pretending to the Revising Barrister that it was a 
shed, did not qualify, and we dissented from the opi- 
nion expressed in the note to Watson v. Cotton (b), 
"That any building, however slight and unsubstantial, 
would be sufficient to qualify, provided it had a roof, 
and was capable of holding any articles/' We drew 
attention to the words of the statute to which we and 
the Revising Barristers have to give effect, and under 
which we are bound, as much to prevent lawful votes 
from being neutralized by fictitious pretences, as to 
support the franchise where the Legislature has given 
it ; and we came to the conclusion " that the pretence 
of a shed was not a building within the residentiary 
class, or in the class connected with commercial indus- 
try to which the statute related." In this language 
we did not mean to contradistinguish commercial from 
agricultural industry, so as to exclude agriculture. 
On the contrary, in applying this statute, we consider 
that an agriculturist carries on at the same time what, 
may be termed a commercial business (c), using the 
word commercial in its widest extension, and taking 
all products of industry having value to be subjects of 

(a) Ante, p. 179. (e) See ante, p. 294, Harrie v. 

(6) 2 Lutw. Reg. Oat. 56. Anury. 

VOL. L H. P. Z 
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1865. commerce, and that a building really used, or intended 
Nokmsh to be really used, for the purpose of keeping such pro- 
HaLus. ducts may qualify, whether they are intended for 
home consumption or for exchange. See Whitmore v. 
The Town Clerk of Wenlock (a). Then, as the building 
now in question appears to have been really used for 
warehousing guano, we are of opinion that it was 
sufficient to qualify, as far as its use was concerned, 
and the decision to the contrary is reversed. 

With reepect to the other cases from the borough of 
Totnes, we are unable, without further information, to 
come to a decision. We therefore send them back to 
the Revising Barrister, and would thank him to 
answer the following question at his earliest con- 
venience. "Is the land with the building of more 
teal value to let, than it would be without the build- 
ing?" In answering this question, all notions of 
value for a vote are to be excluded. The descriptions 
of the buildings are not the same in each of these 
cases, and the Revising Barrister may adapt his 
answer accordingly, if he thinks there is any substan- 
tial difference between them in respect of value. 

The cases having accordingly been sent back to the 
Revising Barrister for amendment, he returned them 
with the following additions : — 

GfiUham's case. " The building was worth about 10& 
a year to the tenant." 

Mason's case. " The linhay was worth to the tenant 
about 6a a year. The value of the tank was not 
proved, but it was worth something." 

(a) 1 LtUw. Reg. Cog. 10, 6U.AQ. 9. 
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In each of the other oases, "The building was worth 1865. 
about 5& a year to the tenant. Gillhax 

Cur. adv. vult. Hamm. 

Keating, J., delivered the following judgment of the 
Court: — 

In the remaining registration cases from the bo- 
rough of Totnes, we have had considerable difficulty in 
arriving at a satisfactory decision. The statute de- 
scribing the qualification for a vote for a borough, 
according to our construction, requires, amongst other 
things that there should be a building having some 
permanence, some utility, and sbme real value, but 
does not define either the form or materials essential ^ 
for permanence, or the kind of utility intended ; nor 
does it specify the proportion which the value of the 
building should bear to the value of the land, when 
the amount of J? 10 is made up partly by building, and 
partly by land. Looking to the statements in the 
several cases, and the return of the Revising Barrister 
to the question put to him, it appears that the build- 
ings in question are of a permanent nature, that they 
are useful for the occupation of the land on which 
they are placed, and bona fide add to its real annual 
value to let, though in a small degree. If, under these 
circumstances, We held they were insufficient, it seems 
to us that we should be defining what the Legislature 
has left indefinite, and should be doing an act of legis- 
lation when the powers intrusted to us authorize 
interpretation only. We feel ourselves, therefore, con- 
strained to hold that the qualification in each case was 
sufficient, and that, consequently, the decision of the 
Revising Barrister must be reversed. We think it 

z2 
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1865. right, however, to add, in justice to him, that the con- 
GiLuiiJc sideration of this question has caused much discussion 

Hajuus. amongst us, and that the opinion of more than one 
member of the Court has undergone a change upon the 
true construction of the statute. In pronouncing this 
decision, we do not intend to interfere with the discre- 
tion of the Revising Barrister in deciding whether a 
building, by means of which it is sought to qualify, 
fulfils the requisites which we think the statute 
requires, namely, permanence, utility, and contri- 
bution to the beneficial occupation of the land, thereby 
increasing the real annual value to let ; nor do we 
mean to lay down as a rule that all buildings of the 
present value, as returned by the Revising Barrister, 
necessarily give a qualification, unless that value be 
bona fide combined with permanence and utility, and 
thereby add to the real annual value of the whole. 

Decisions reversed. 
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1865. 



Smith, Appellant ; James, Respondent, 

^PHE case stated that, at a Court held at Hammer- 
smith, on the 12th day of October, 1865, before the 
Revising Barrister for the county of Middlesex, the 
name of James Buckingham Bevington was expunged 
from the list of voters for the parish of FuUiam. The 
name of the said James Buckingham Bevington stood 
as follows upon the copy of the register : — 



8949 



Bevington, 
James Buck- 
ingham 



Wandsworth 
Common 



Freehold Share 
in Fulham 
Bridge 



On and abut- 
ting the 
Thames 



James Buckingham Bevington was not objected to, 
but the Revising Barrister expunged his name from 
the list of voters, on the ground that his qualification, 
as stated in the list, was insufficient in law to entitle 
him to vote, according to the decision previously 
given, of the Court of Common Pleas, in the case of 
Tepper v. Nichols (a), on an appeal from a decision of 
the Revising Barrister for the eastern division of the 
county of Surrey, the Court having in that case 
decided that the shareholders in the Fulham and Put* 
ney Bridge have no qualification, and are not entitled 
to vote in respect of their shares therein. It was 
admitted that there was no distinction between that 

[(a) Ante, p. 202. 



Nov. 21. 

A Revising 
Banister has 
no power to 
expunge a 
voter's name 
where the 
register dis- 
closes on its 
face a good 
qualification, 
and no objec- 
tion has been 
made to the 
voter. 

Accord- 
ingly, where 
the qualifica- 
tion of a voter 
to whom no 
objection was 
made, was 
stated to be 
"freehold 
share in 
Fulham 
Bridge? the 
vote was 
retained, 
although the 
Court in 
Tepper v. 
Nichols, ante, 
p. 202, had 
decided such a 
share was not 
a freehold, 
and conferred 
no vote. 
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1865. case and the present, but it was contended on the part 
Smith of the said James Buckingham Bevington that, as no 
Jamm. objection had been made, by any party, to his name 
being retained on the register, either on the ground of 
the decision in Tepper v. Nichols, or on any other 
ground ; and as his qualification, as stated in the list 
of voters, was in form and substance, independently of 
that decision, sufficient in law to entitle him to vote, 
the Revising Barrister had no power to expunge his 
name, but must treat his qualification as good on the 
face of the register, until proved or shown to .be insuffi- 
cient, by the decision in Tepper v. Nichols being for* 
mally brought before him, by means of an objection to 
the vote, without which he could take no judicial 
notice of such decision. 

The Revising Barrister held that the qualification of 
tho said James Buckingham Bevington, as stated in the 
list revised, was in form and in substance the same as 
that which, in the case of Tepper v. Nichols, had been 
decided to be insufficient in law to entitle the claim- 
ants therein mentioned to vote in respect of such 
qualification, and that he was bound in accordance 
with that decision, whether it was or not made the 
ground of a formal objection to the name of the said 
James Buckingham Bevington being retained on the 
register, to expunge his name. 

If the Court should, be of opinion that this decision 
was wrong, the name of the said James Buckingham 
Bevington was to be inserted in the said list of voters 
for the parish of Fvlham, but otherwise should remain 
expunged. On the same ground the Revising Bar- 
rister expunged from the same list the names of 
twenty-eight other voters, and ordered their appeals to 
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be consolidated with that of the said James Bucking- 1865. 
ham Bevington. Smith 



Hayes, Serjt, for the appellant There was no 
jurisdiction without notice of objection. The Revising 
Barrister says "it was admitted, &c.," but no one 
was present who could admit There would be no 
power to expunge without notice given. Of course, if 
the statement of the qualification was imperfect, as 
"house," without saying "freehold/' he would have 
jurisdiction to strike it out But here it is, as stated, 
sufficient, and the Revising Barrister takes it upon 
himself to deny the allegation. He says it is not a 
freehold. The case of Tepper v. Nichols decided as to 
the county of Surrey, this is as to Middlesex. It 
amounts to this, that by reason of a decision that 
Tepper had not a qualification for Surrey in 1864, 
therefore Smith has not one for Middlesex in 1865. 
He was then stopped by the Court 

Le Breton for the respondents. By sect 40 of 
6 Vict c. 18, the Revising Barrister's duty is thus 
defined : he " shall expunge the name of every person 
whose qualification, as stated, shall be insufficient in 
)aw/' &c. The case finds that it was admitted the 
qualification was identical with that declared bad in 
Tepper v. Nichols. The Revising Barrister, therefore, 
was bound to expunge the name. 

Eble, C. J. The qualification, as stated in the list, 
is good on its face ; and, although it may be true that 
the voter could not have had what the list states him 
to possess, viz., & freehold interest in the bridge, yet the 



T. 

Jim 
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MICHAELMAS TEEM, 

Revising Barrister cannot enter into that, except the 
vote was duly objected to in the manner required by 



Smith 

Jakm. *h e Act of Parliament. 



Willes, Byles, and Keating, JJ., concurred. 



Decision reversed. 



Nov. 21. 

A notice of 
objection to a 
vote is not 
invalid, if it 
bear a date 
within the 
time for 
making such 
objections, 
although such 
date be not 
the actual 
time of the 
objector's 
signature. 

Parkinion 
v. Brophy (a) 
remarked on. 



Jones, Appellant ; Jones, Respondent 

'THE case stated that, at a Court held on the 28th 
day of October, 1865, at Tanybwlch, for the revi- 
sion of the list of voters for the parishes of Festiniog 
Traw8fynydd Llanfihangd y Traethan Llanfrothen and 
Llandecwyn, in the county of Merioneth, John Jones 
objected to the name of Richard Jones being retained 
on the list of voters for the county of Merioneth. 

The name of Richard Jones appeared in the list of 
voters, thus : — 



j on 68 f 
Richard 


Bodyfydda 
Trawtfynydd 


House and Land 
as Occupier 


Bodyfydda 



The notice of objection to the said Richard Jones 
was dated on the 18th day of August, 1865, but the 
notice to the overseers was dated on the 12th day of 
August, 1865. It was proved that both notices were 



(a) U Irish C. L. Rep. 844. 
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signed by the objector on the 18th clay of August, 1865. 
1865, and that they were duly served. Jons 

It was contended, on the part of the said Richard Jorak 
Jones, that the notice to the overseers was invalid, 
because it contained a date different from that on 
which it was signed, and that the notice ought to have 
been dated the day on which it was signed. 

It was contended, on the part of the objector, that 
the notice was sufficient This was the only question 
raised, and the Revising Barrister held that the notice 
of objection was bad, and retained the vote for that 
reason. At the same Court, the said John Jones 
objected to the names of several other persons, whose 
names and qualifications were set forth in a schedule 
hereto, being retained in the several lists, respectively 
mentioned in the said schedule, of persons entitled to 
vote in the election of a member for the county of 
Merioneth. 

In all the cases the notices to the parties objected 
to, and to the overseers, were dated respectively on the 
same days as the notices in the case of the said Richard 
Jones. 

The Revising Barrister decided that the notices in 
all the cases were bad. The validity of the notices of 
objection in all the Gases hereinbefore mentioned 
depended upon the same point of law, and the appeals 
were consolidated 

If the Court should be of opinion that this decision 
was wrong, and that the notices were valid, then the 
names of Richard Jones, and of the several other per- 
sons similarly objected to, were to be expunged from 
the respective lists. 
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1866. Somerset for the appellant The notice which an 

jom objector has to give to the overseer is required by 
Jon* 6 Fttt- c. 18, a 7, to be according to the form (No. 4) 
in schedule A- to that Act, "or to the like effect/* 
Substantial, as distinguished from literal, compliance 
satisfies the intention of the statute. It is true the 
Court has decided that the date of the year is a neces- 
sary part of the notice, Beenlen v. Hockin (a) ; but that 
was on the ground of preventing mistake in confound- 
ing a notice served one year with that of another. 
The decisions that the place of abode of the objector 
must be stated, are founded on the reason that the 
voter is entitled to know where to find the objector, 
and get his costs from him in case of necessity. 
Knowles y. Brooking (b), Melbourne v. Greenfield (c). 

Reliance will doubtless be placed by the respondent 
on the case of Parkinson v. Brophy (d), decided on the 
Irish Reform Act (e), which is identical in words with 
the English Act as to this matter. The judgment of 
the majority of the Court there is, that the true day on 
which the notice was signed must be inserted as the 
date of the notice ; but Hayes, J., who dissented, drew 
the distinction which, it is submitted, is well founded, 
that a mistake in the day is of no moment, and would 
cause no such inconvenience as the omission of the 
year or place of abode of the objector. Here no eiror 
or misconception can possibly have arisen. Besides, 
there is a power of amendment. Here there is evi- 
dence of the day of signature, in the Irish case there 



(a) 1 Lvtw. 526, 4 C. B. 19. (d) 15 Irish C. L. Sep. 346. 

(6) 1 Lutw. 461, 2 C. B. 226. (<) 18 * 14 VicL «. 69. 

(0 Kea. A Or. 261, 7 0. B. f 
N.8.1. 
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was none. He referred to Owning v. Toms (a), and 1865. 
Bishop v. JEfe2p* (6). jom 

V. 

JOXBS. 

Morgan Lloyd for the respondent The date is an 
essential part of the form given in the schedule ; and 
if so, what other meaning can it have than the time of 
signing the notice ? The objector does not necessarily 
serve the notice, and signing is the only act he must 
perform. All else may be done by a clerk. 

[Byles, J. Where does the Act say the date is to be 
the day of signature ?] 

It does not say so expressly, but it is submitted in 
terms, especially if the definition of Wilde, C. J., of the 
word " dated " in Beenlen v. Hockin (c) be correct 

[Willes, J. The apparent date of an instrument is 
often not the real date, as of a fiat in bankruptcy. 
Erlb, C. J. Of of an escrow, or a deed which operates 
irom delivery.] * 

The date of a deed is not material, it may have 
none, or an impossible one. Parkinson v. Brophy is 
expressly in point The words of the Irish Act are 
precisely the same, and the reasons given by the 
majority of the judges are conclusive. All the English 
cases were considered in their judgment This is not 
the case of a mere mistake, curable by sect 101, for 
here the objector intended to do that which he has 

(a) 1 Lttho. 153. (c) UH supra. 

(6) 1 LvOw. 853. 
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1865. flone, Melbourne v. Greenfield (a). The objector might 
jom date his notice from one house on the 12th, change 
his residence, and sign it on the 18th. 



T. 

Jont 



Somerset replied. 

Erlb, C. J. I am of opinion that the decision of the 
Revising Barrister should be reversed. The statute 
6 Vict c. 18, gives two forms of notices of objection, 
one of which is to be delivered to the overseers, the 
other to the person to whose vote the objection is 
made, sched. A., nos. 4 and 5. In the present case the 
objector signed both notices on August 18th, that is, 
he applied the operating ink to two sheets of paper ; 
but the date filled in to the notice delivered to the 
overseers was August 12th, and that to the person 
objected to was August 18th. The objection is taken 
to the former notice that it was void, because, being 
signed on the 18th, and dated on the 12th, it does not 
bear on its face the true and exact date of the signa- 
ture, which, it is argued, the statute clearly requires. 
I do not read the statute as clearly requiring it It 
does require the notice to be given, and to have a 
date, which must include the day, month, year, and 
the place where ; but it appears to me that if the date 
be that' of any of the days on which the objector is 
entitled to make the objection, and which are allowed 
for that purpose, the notice is valid as to date, 
although the signature may have been written on 
some other day than that specified. 

We must give a reasonable construction to the Act, 

(a) K. & 0. 261. 
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and I cannot see any materiality to the interests of 1865. 
any human being, whether the day at the foot be cor- j km 
rect or not, provided the notice is dated and delivered Jom* 
within the time according to law. A man may well 
pause between the conception and completion of his 
design. He may perfect his notice in all but signa- 
ture. He may pause before incurring expenses, and 
after dating it may keep it in his pocket, and then, 
when his mind is made up, may sign "John Jones? as 
here. It cannot be of the smallest consequence to any 
one whether he leave it written the 12th, or alter it to 
18th before delivering it. The Legislature has uni- 
formly a sensible purpose in its enactments, and we 
endeavour to get as near as possible to effectuating its 
intention. Therefore we held that the objector's place 
of abode was essential to be stated, and also the year, 
as inconvenience might arise to the voter objected to 
by their omission. 

We have been pressed with the decision of the Irish 
Court in the case of Parkinson v. Brophy. There is 
no judicial body for whom I have greater respect than 
the Irish judges ; but I do not see the Act so clearly 
requires the exact date of the signature to be filled in, 
as the majority of the Irish court thought. I agree 
with Hayes, J., that the purpose of the Act must 
govern our construction, and that this case is distin- 
guishable from those cited, by the consideration that it 
is of no real importance to any one whether the actual 
time of signature corresponds with that borne on the 
face of the notice or not, and consequently that it is 
not essential it should do so. 

Willbs, J. I am of the same opinion, but after 
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1865. entertaining considerable doubt, owing to the autho- 
Jom rity of the case in Ireland. The words " to the like 
effect n in sect. 7, and the section for curing errors of 
various kinds, all show that it is the substance, and 
not the identical literal form which the Legislature 
intended to secura 

There is a slight variation in the enactment in the 
section, "dated the day/' and in the form No. 5, 
" dated this day/' which points to the same conclu- 
sion. The notice, however, must contain all that the 
form given in the Act requires, to give it effect Date 
includes both time and place. Generally speaking, in 
point of time, it may mean either the time of comple- 
tion of a document, or the time when it begins to ope- 
rate. In the case of a fiat in bankruptcy, the latter 
has been held to be its meaning, Pewtress v. Annan (a). 

That meaning can hardly apply here, as the means 
of filling in the date are not usually at hand when the 
notice is delivered. Does it, then, mean the time of 
affixing the signature to the notice ? If so, this result 
follows, that if the objector signed both the notices on 
the 12th, and dated them as of that day, and kept 
them in his pocket till the 18th, and then delivered 
them, they would be good ; but if he put them into 
his pocket so dated, but unsigned, and filled in his 
signature at any time before he delivered it, it would 
be invalid, though it would be exactly the same in 
appearance and effect I can see no reason to con- 
strue the Act so as to lead to this strange conclusion. 

Some other meaning must, therefore, be sought for 
the word date, and I agree with the Lord Chief Justice 
that if the notice bears a date within the limits within 

(a) 9 Dowl. 828. 
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which such a notice may lawfully be given, and is 1865. 
signed by a properly qualified objector, it fulfils all the joins 
requirements of the Act ; and I think this construe- jJJ^ 
tion is consistent both with the words and intention of 
the Legislature. I must own I hare had much diffi- 
culty in arriving at this conclusion. 

B*LE8j J. I am of the same opinion. This case 
raises a question of great importance, because the 
decision will extend to and imperil claims to vote, as 
well as notices of objection, the forms of both being 
similar. The distinction is to be drawn between what 
the Act does, and what it does not require. It does 
require a date, and the date does not necessarily, or 
even usually, mean the time of signature, but the 
period when a document is delivered, so as to become 
effectual, as in the case of a deed, which is a formal 
instrument Why the same reasoning should not pre- 
vail here, I cannot see. 

It is consistent with the definition in Webster's 
Dictionary. Therefore the Act may be taken as saying, 
dated such a day means "perfected" such a day, and 
thus be construed according to popular understanding, 
as well as etymology. 

If that be so, then the true date is the time of deli- 
very of the notice; and, as the objector meant to 
insert the true date, and really inserted another, it 
appears to me that, if necessary, recourse may be had 
to sect 101, which clearly extends to, and cures the' 
error. 

I think the notice here is not invalidated by the 
erroneous date 
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1865. Kbating, J. I am of the same opinion. The only 

Jons objection taken to this notice is that, though dated on 
Johw. the 12th, it was not signed until the 18th. But for 
the case in the Irish court, I should have thought this 
very clear ; and, although that is not binding on us as 
an authority, yet it is entitled to the greatest respect 
But the judgment of the majority of the judges pro- 
ceeded on the ground that a decision of this Court, 
having decided that the place of abode must be accu- 
rately stated, by analogy the statement of time must 
be equally strict. Mr. Justice Hayes contested that, 
and on consideration I think he was right Neither 
here nor there was it pretended in argument that the 
interests of any body could be affected by the absence 
of particularity, or accuracy as to the actual date, pro- 
vided it in fact bore a date, and was served within the 
time appointed by law. 

Decision reversed. 
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1865. 



Gainsford, Appellant; Freeman, Respondent 

fllE case stated that, at a Court held on the 3rd day 
of October, 1865, at Dobcross, in the southern 
division of the west riding of the county of York, 
before the Revising Barrister for the said riding, 
Thomcu Hadfidd duly objected to John Chadwick 
Jackson, who claimed to have his name inserted in 
the list (then under revision) of voters for the town- 
ship of Saddleworth, in and for the said division. The 
name stood on the list of claimants for the said town- 
ship, as follows : — 



Jackeon, 
John Chad- 
wick 



26, Albert 
Street, 
Mumps, 
Oldham 



Onenuxth share 
of fourteen 
Leasehold 
Cottages,held 
for a term of 
999 years 






New Road, County 
End, Saddle- 
worth, in the oc- 
cupation of Mar- 
garet DiggUvnd 
others 



Nov. 21. 

The cestui aue 
trust for life 
of an un- 
divided one- 
sixth share of 
bouses and 
land, for the 
residue of a 
term of 999 
years, with a 
gift over to 
his children, 
is not the 
equitable 
assignee of the 
residue of the 
term, nor 
entitled to a 
county vote 
under the 
Reform Act, 
s, 20, and the 
6 Vict. c. 18, 
s. 74. 



The Revising Barrister found, as a fact, that John 
Jackson, the father of the claimant, by his will, gave, 
devised, and bequeathed, unto trustees, their heirs, 
executors, administrators, and assigns, all his real and 
personal estate upon trust, to pay the rents and 
annual produce thereof to his wife (who, as well as the 
testator, died previous to the 31st of July, 1864) for 
her life ; and from and after his decease, then as to 
one undivided sixth share of his said trust estate, 

vol. L H. P. A A 
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1865. upon trust to pay the rents and annual produce 
Gaihsfobd thereof unto his son John Chadwick (the claimant), 
FsBHAir. during his life, and from and after the death of his 
said son, then as to the said one-sixth share of his said 
trust estate, upon trust for all and every the children 
or child of his said son, living at the testator's decease, 
or born afterwards, who should attain the age of 
twenty-one years, or who, dying under that age, 
should leave issue living at his or her decease, to be 
divided amongst such children, if more than one, in 
equal shares as tenants in common, and their, his, or 
her heirs, executors, administrators, and assigns respec- 
tively. The Revising Barrister also found that the 
said testator was possessed, for a term of 999 years, of 
the said leasehold cottages ; and that it was in respect 
of one-sixth share of the same, so devised as aforesaid 
by the said will, that the claimant John Chadwick 
Jackson claimed to vote. And the Revising Barrister 
further found that the annual income of the said sixth 
share amounted to more than £10 a year. 

The points taken on behalf of the claimant were,* 
that the gift of the rent and produce of the one-sixth 
share of the leasehold cottages for the life of the 
claimant was equivalent to a gift of the whole term to 
him, if he should so long live ; and as in contemplation 
of law the life might last longer than the term, that 
the claimant was a cestui que trust of the term of 999 
years, an equitable leaseholder or equitable assignee of 
a lease, within the meaning of the 20th section of the 
2 WUL 4, c. 45, and being in receipt of the clear yearly 
sum of <£10, over and above all rents and charges pay- 
able out of or in respect of the same, he was entitled 
to a vote. And on the part of the objector, that the 
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testator, being only possessed of a term of years, could 1865. 
not giTe a greater estate in the premises than that Gautspoed 
which he possessed, and that the claimant was not, in Fbxbxav. 
the language of section 20 of the Reform Act, entitled, 
either as lessee or assignee, to the one-sixth for the 
unexpired residue of a term originally created for a 
period of not less than sixty years, but only for such a 
portion of the term as his own life might endure. 

The Revising Barrister allowed the vote, subject to 
this case. If the Court should be of opinion that, 
under the above circumstances, the claimant was qua- 
lified, the register was to remain unaltered ; but if the 
Court should be of opinion that the claimant was not 
qualified, the register was to be amended by striking 
out the name of the claimant therefrom. 

Bowen for the appellant The question is, whether 
the claimant is assignee of the unexpired term, within 
the true meaning of sect. 20 of the Reform Act 

He had not all the testator's interest, for the gift is 
only if he so long live ; nor can he, for the like reason, 
assign all that the testator could have assigned. It is 
only there has been no division ; and, though the trus- 
tees have a legal right over all the leasehold, the claim- 
ant's rights extend to but one of the six undivided 
shares. He has no exclusive right over any part of 
the property. 

Maniety, Q. C, for the respondent Suppose the 
claimant to have the legal interest, the gift over to his 
issue is by way of executory devise. Matthew Man- 
nings Case (a), Lampet's Case (&). The statute 6 Vict * 

(a) 8 Bep. 94 b. (6) 10 Rtp. 46 b. 
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1865. c 18, a 74, gives to the equitable owner the same 



GiiHsroRD right to vote, as if he possessed the legal interest 



▼. 



Fbixxah. Further, as the trustees cannot vote, having no bene* 
ficial interest, the cestuis que trust may, by virtue of 
the provisions of the same section. 

Bowen replied. 

Erie, C. J. I am of opinion that this decision 
should be reversed The testator, being entitled to a 
term of years, originally created for more than sixty 
years, vested that term, by his will, in trustees, in 
trust as to one-sixth part thereof, for the claimant for 
life. It has been argued before us that this, being less 
than an estate for life, the residue of the whole term 
was vested in the claimant By an artificial construc- 
tion of law this may be so ; but I think resort cannot 
be had to such a fiction. The interest determines 
with his life, and the residue goes over in the terms of 
the will He cannot claim under 2 Will 4, c. 45, 
s. 20, because he could in no sense call upon the 
trustee to assign to him. Then, if he resorts to 6 Vict. 
c. 18, s. 74, he must claim subject to the equitable 
rights and liabilities, and manifestly he is not entitled 
to the residue of the term, but only to a part of it 
conterminous with his own life. 

Willes, J. I am of the same opinion. Unless the 
words of sect. 74 be read, " That that cestui que trust, 
who is in actual possession, shall be entitled to vote," 
I do not see how it can be said a cestui que trust is 
entitled to vote, who is not possessed of an estate 
which, if legal instead of equitable, would confer the 
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franchise. As this claimant's interest is defeated by 1865. 



his death, he has not the entire beneficial interest Gaubvobik 
Otherwise each cestui que trust of an interest, however Faucax. 
small, would have the right to vote. 

Bylks, J. As I read the two statutes, 2 Will. 4, 
c. 45, 8. 20, and 6 Vict, a 18, & 74, it seems that a 
person who has the beneficial interest in property 
which, if the interest were legal, would give him a 
vote, should not be deprived of it, by reason of his not 
possessing the legal estate. He is not the assignee of 
the unexpired residue of a term, within the words or 
meaning of the Act 
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1666. 



Bablow, Appellant ; Mumfobd, Respondent. 

Nov. 17. 

THIS was an appeal from the decision of the The number 
# rr of the house 

Revising Barrister for the borough of Cambridge, toe subject of 

claim, situate 

The case stated as follows : — in a street, 

The respondent's name having been omitted by the omitted from 
overseers of the parish of St. Andrew the Great, from jy^°thatthe 
the list of voters for that parish, he sent in a claim to bJJJJJJJJ* 

might, by 
6 Vict, a 18, 
8. 40, on evi- 
dence of the 
number being 
supplied to 
his satisfac- 
tion, insert it 
in the list; but 
ought not, if 
the notice was 



vote, as follows : — 



Mimford, John 


Ely Place 


House 


Ely Place 



purposely illusory, or misleading. 



VOL. I. H. P. 
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1866. and his name was inserted in the list of claimants 



Barlow accordingly. 



V. 



Mtofom). First, his name was objected to by the appellant, on 
the ground that his house had a number, and that the 
number was omitted in the 4th column. 

Secondly, it was proved that all the houses in the 
street mentioned in the 4th column were numbered, 
and the respondent's house was numbered 16. 

Thirdly, the respondent applied to have his claim 
amended by the insertion of the number of the house 
in the 4th column. 

Fourthly, the appellant contended that the Revising 
Barrister had no power to make the amendment, and 
that the claim was defective, and must be disallowed. 

Fifthly, the Revising Barrister decided that he had 
power to amend the claim under the 40th sect, of the 
6 Vict. c. 18, inasmuch as, in his judgment, the quali- 
fication, in the absence of the number of the house, 
was insufficient for the purpose of being identified, and 
he amended the claim by inserting the number in the 
4th column. And the respondent having proved to the 
satisfaction of the Revising Barrister that be had given 
due notice of his claim to be inserted in the list of 
voters, and that he had been entitled on the last day 
of July, 1866, to have his name inserted therein in 
respect of the qualification described in such notice of 
claim, the Revising Barrister inserted his name in the 
list in the form of the notice of claim, with the addi- 
tion of the number of the house in the 4th column. 

The question for the opinion of the Court was, 
whether the Revising Barrister had power to amend 
the claim, and to insert the respondent's name in the 
list of voters in respect of the amended qualification. 
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Twenty-two other claims were decided upon the 1866. 

• ■> 

same points of law, and having been appealed against, vBablow 

were consolidated with this case. Mumford. 

Day for the appellant (a). 

On reference to the forms in schedule B. of 6 Vict* 
c. 18, No. 6 and No. 8, will be found these words of 
direction as to the fourth column " and number of the 
house (if any)." This information being specially 
required by the forms, had the Revising Barrister 
power under sect. 40 to supply what was wanting? 
The case of Flounders appellant, and Dormer re- 
spondent (6), seems to conclude the question by reason 
of the observations of Eble, J. " It is clear the Re- 
vising Barrister had a right to expunge the name from 
the list of claimants, if he thought the description 
insufficient, and if the number of the first house were 
not supplied to his satisfaction. But if the number 
were so supplied, then he had the power to insert that 
number, and it was his duty to do so." 

[Eelb, C. J. If you refer to the judgments of Tindal, 
C. X, and Ckesswell, J., you will find the same idea 
expressed. The first says, " We ought therefore to see 
that the Revising Barrister has been satisfied by evi- 
dence what the number of the first house was," &c. ; 
and the second says, " Then again, it does not appear 

(a) CocktrcU, for the respond- Court to reserve to him his right 
ent, took a preliminary objection, to take the point, when the case 
that the Bevising Barrister had he objected to came on, if it 
not named any one as respondent should be necessary. As the re- 
in the consolidated appeal, though suit was in his favour, the point 
he had in this, the case of Barlow was not again alluded to. 
and Mumford. He asked the (o) 1 Lutw. 865 ; 2 C. B. 63. 

BB 2 
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1866. that any evidence was offered to supply the number of 
Barlow the house," &C.] 



v. 
Motciobd. 



It is true that the Court has expressed an opinion, 
but the point decided was that the number was essen- 
tial unless an amendment were made ; but it is now 
contended the Barrister had no power to insert the 
number. The words of sect. 40 are no doubt large, 
but the identification required is for the purpose 
of the election, and not for the Barrister's Court. 
Suppose a man residing in Oxford Street, possessing a 
common surname, gave notice of claim,, but omitted 
the number of his house. In that street there are 
many houses with different voting qualifications. The 
notice affords insufficient data by which to test the 
justice of the claim. Then, if the Barrister iqserts the 
number, he shuts out all inquiry as to the claimant, and 
affirms his right. 

[Keating, J. But the matter must be supplied to 
the satisfaction of the Barrister ? — Willbs, J. And 
whether the street be long or short, is a question for 
him.] 

But if that be so, then if the Revising Barrister is 
satisfied the number is correct, he is bound to insert 
it before the revision is completed, and so the whole 
object of the legislature, of preliminary public inquiry, 
will be frustrated. If the view contended for on the 
other side be correct, the claimant might, at the 
last moment, and after his opponent had left, supply 
the information, and ask the Barrister to insert it 
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Identity of qualification is probably more important 1866. 
than identity of person. Buuow 



CockereU, contrd, was not called on, 

Eelb, C. J. I think the decision of the Revising 
Barrister should be affirmed. It appears the claimant 
sent in a claim to be inserted in the list of voters for 
the borough of Cambridge in respect of a " house," in 
which he described his property qualification as of 
Ely Place. It was proved that the houses in Ely 
Place were numbered, and that the proper number of 
the claimant's house was 16. This number, however, 
was not in the first instance stated in the claim to 
vote. Objection was duly made to the vote. It was 
general in its terms to the claim. When the parties 
came before the Revising Barrister, the claimant was 
called on to prove his qualification, and satisfy the 
Barrister that he was entitled to be on the register. 
For the purpose of identification, the numbers of the 
houses are required to be shown, and the point here 
raised is, whether, in case they be omitted from the 
claim, and they be supplied by evidence, the Revising 
Barrister has jurisdiction under sect 40 to insert them. 
I am clearly of opinion that he has. The words of the 
Act apply to the case, and the section was evidently 
intended to cause substantial compliance with the 
Act to suffice, and captious objections to avail nought 
against right The objection to the description of the 
qualification was, it is true, a valid one. There might 
be many houses numbered, and to find the address of 
an individual the number would be material On the 
other hand, the claimant had a right to say, I am 
prepared to prove the number to the satisfaction of the 



V. 

MraroBD. 
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1866. Revising Barrister, and then it would be for the latter 
Barlow to say whether it was so proved to his satisfaction. If 
Muxjord. the statute were now being construed for the first time, 
I should say the amendment might be made. This is 
not a decision which will make the requirements of 
the Act illusory. The case is not as if one claimed in 
respect of " House in London " or " Land in Middle- 
sex* That could not be described as a case which 
could be proved to the satisfaction of the Barrister. I 
should certainly give him credit for sufficient judicial 
aptitude to say in such a case, or in the one put by 
Mr. Day, it is not to my satisfaction that you should 
give such a notice so informal, and afterwards, possibly, 
when your opponent has gone away, seek to prove the 
matter omitted. 

Then, how stands the matter on authority ? In . 
Flounders v. Donner, the Court decided that where the 
qualification relied on consisted of two houses occupied 
in immediate succession, the number of each, if it had 
one, should be stated, and that the Revising Barrister 
was right in disallowing a claim when the number of 
the first house was omitted ; but all the members of 
• the Court who gave judgment, expressly stated that if 
it had been supplied by evidence, it might have been 
inserted by the Barrister. If the case were one of a 
notice purposely illusory and misleading, it would be 
for the Barrister to refuse to amend. He should use 
his power only where the omission is per incuriam. 

There is another case which has been suggested by 
my brother Willes, Hitchins appellant, and Brown re- 
spondent (a), in which Coltman, J. (6), thought the Re- 
fa) 1 Lutw. 328 ; 2 C. B. 25. (1 Lutw. 78 ; 5 M. & G. 81), and 
(6) He notices Barilttl v. Oibba distinguishes it. 
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vising Barrister had power under sect 40 to amend 1866. 
" House " in the third column into " Houses occupied Bablow 
in immediate succession/' Mumjobd. 

Upon the proper construction of the statute, upon 
the circumstances and upon authority, I think the 
decision should be affirmed. 

Willes, J., and Byles, J., concurred. 

Keating, J. The very, tenour of the section sup- 
poses such a want of description as will prevent per- 
fect identification. Then the Revising Barrister is to 
require that to be supplied. He accordingly calls on 
the party claiming for proof, and when that is supplied 
inserts the necessary information. 

Decision affirmed — with costs. 

Day mentioned that there was another appeal pend- 
ing of Barlow appellant, and Glasscock respondent, 
which, as it involved the same point, he proposed to 
withdraw. The Court allowed him to do so on pay- 
ment of costs. 



Digitized by 



Google 



342 



MICHAELMAS TERM, 



1866 Proudfoot, Appellant ; Barnes, Respondent. 

rPHIS was an appeal from the decision of the Revis- 
ing Barrister for the city of Carlisle. 



Nov. 17. 
A notice of 
objection is 
matter of 
public con- 
cern, and can- 
not be with- 
drawn at the 
mere pleasure 
of the ob- 
jector (a). 

Where the 
statutory 
notice of ob- 
jection had 
been duly 
served, and 
afterwards a 
notice, signed 
by the ob- 
jector, was 
inserted in 



WiUiam Proudfoot objected to the name of James 
Barnes being retained on the list of voters for the city 
of Carlisle. 

The notice of objection to the said James Barnes 
was dated the 10th day of August, 1866, and it was 
sent and received through the post in the usual 
manner. 

On the 30th day of August, 1866, WiUiam Proud- 
foot, the objector, signed the following notice, which 
5j5*JS^ was published in the CarlidS Patriot and the Carlisle 
«Si™3i gene ^ Examiner newspapers on the following day : — 

" I, William Proudfoot, of Botchergate, dye*, do 
hereby withdraw all notices of objection signed by me 
and sent to parties on the overseer's list of persons 
the objector, entitled to vote in the election of members for the 
ant personally, city of Carlisle, such notices of objection having been 
thaTthenotice signed under false representations made to me at- the 

of objection x;-„ a 
had not been time * 
withdrawn. 

J7e&2,that, 
by s. 40 of 6 Vict c. 18, the Revising Barrister was bound, on proof of the statutory 
notice of objection, to require the person so objected to, to prove nis qualification. 

(a) Yet it seems that the objector may, by staying awaj, and prorating the proof of his notice, 
practically withdraw the objection at his pleasure. 



tices of objec- 
tion he had 
given; and 
afterwards 
another notice 
was sent, in 
the name of 
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" As witness my hand, this 30th day of August, 186ft 
1866. Pwwmoo* 

" William Proudfoot 
" To the Conservative electors of Carlisle.'* 

On the 3rd day of October, 1866, a notice, of which 
the following is a copy, was sent through the post to 
James Barnes: — 

" Botchergate, Carlisle, 3rd October, 1866. 
11 Sir, — I hereby give you notice that my objection 
to your name being retained on the list of persons 
entitled to vote in the election of members for the city 
of Carlisle has not been withdrawn, and that it will be 
necessary for you to attend at the Town Hall, Carlisle, 
on Thursday,the 11th day of October instant, at twelve 
o'clock at noon, to answer such objection. 

" I am, sir, your obedient servant, 

u WiUiarn Proudfoot 
u To Mr. James Barnes, 
Nanson's Buildings, Denton Eohn&" 

It was contended on the part of the said James 
Barnes, that the notice of objection having been 
withdrawn, he could not be called upon to support his 
vote. 

It was contended on the part of the objector :•*— 

First, that as he had duly objected in the first in- 
stance to the vote of the said James Barnes, lie had 
no power to withdraw his objection. 

Secondly, that admitting that he had the power, the 
notice which appeared in the Carlisle Patriot and 
CarUste Examiner did not amount to a legal with* 
dr&wal of the original notice of objection. 
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1866. The said William Proudfoot objected to the names 

PaoTOFoor f forty-one other persons, whose names and qualifica- 
tions were set forth in a schedule annexed to this 
case, being retained on the list of voters for the city of 
Carlisle. The notices to all these persons were signed 
and duly served on or before the 25th day of August, 
1866. 

The Revising Barrister decided that the notice of 
objection to the said James Barnes, and to the other 
persons whose names were contained in the annexed 
schedule, had been withdrawn, and retained their 
names on the list of voters for the city of Carlisle. 

As the case of James Barnes was identical wift 
those of the other persons objected to by Wittiat* 
Proudfoot, the appeals were consolidated. 

If the Court should be of opinion that the decision 
was wrong, and that the notices were not withdrawn, 
then the names of James Barnes and the other 
persons who were similarly objected to were to be 
expunged from the list. 

Keane, Q. C, for the appellant It is not found by 
the case that Barnes was in any way misled by the 
publication in the newspapers. It is plain, from the 
course things took, that the claimant had no merits to 
urge for his vote. 

The notice of objection is required by sect 40 of 6 
Vict. c. 18, and it is submitted that under the terms of 
that section, this notice is required for the* benefit of 
the public, and that an objector has no power to with- 
draw his objection. It is there made imperative on 
the Revising Barrister, when a name has been objected 
to, and some one appears] for the objector, " to require 
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it to be proved that the person objected to " is entitled 1866, 

Pbotokkh 

T. 

Bum. 



tO YOte. PBOTOfOOf 

T. 



[Eble, C. J. Suppose, in an ordinary case, the ob- 
jector, or any one on his behalf, failed to appear, is the 
Barrister bound to go on to require such proof?] 

It is conceived so ; but here the objector did appear. 
It is for the public interest that the matter should 
be investigated. 

[Keating, J. Might it not be urged that by with- 
drawal of the objection, some other was prevented 
objecting ?] 

Yes. It is not like a Court of NiH Prius, where 
the matters determined concern none but the parties, 
and notices may be waived or withdrawn as they think 
fit The Revising Barrister's Court and jurisdiction 
are the creatures of the statute, which must be strictly 
followed. It is not pretended the voters objected to 
were duly qualified 

[Willbs, J. The case of withdrawal is certainly not 
expressly provided for in the Act.] 

[Ebatino, J. In the ordinary case, the objector, to 
escape costs, does not appear.] 

The notice to the overseers is not withdrawn. By 
sect 98 there is a remedy provided to the claimant 
Any "express decision'' of a Revising Barrister ex- 
punging a vote may be set right on the hearing of an 



Digitized by 



Google 



346 MICHAELMAS TERM, 

1866. election petition by a Committee of the House of 
Pbotofoo* Commons. 



MeOish (Charles Crompton with him) for the respon- 
dents. 

This case has not been heard on the merits. A pre- 
liminary objection was decided for the claimants. The 
oase cannot be sent back to be re-heard. The only 
remedial process provided by the statute is to amend 
the case, which here would not let in the merits. The 
substantial question is, whether the public have such 
an interest in an objection once made, as is contended 
for. In case of notice to quit or of trial, &c, of course 
the giver has power to withdraw. It would be con- 
trary to good faith to allow him after withdrawal to 
treat it as subsisting. It is submitted that the objec- 
tor here is in a similar position. He is dominus litis. 
Besides, any number may object, and though one with- 
draw, the others may maintain their objections. Sects. 
17 and 40 treat the objector as the one person to 
give notices, fee., and as having carriage and direction 
of the proceedings. The effect of holding that notice 
of objection cannot be withdrawn, will be that in all 
cases where the objector has in fact withdrawn, and 
has given express notice that he has done so, yet the 
claimant must even to the last appear to protect his 
vote. 

By sect 42, the objector is entrusted with the 
conduct of the appeal to this court, and is not con- 
trolled in his discretion in maintaining or withdraw- 
ing it * 

The fact that the Revising Barrister has power by 
sect 46 to grant costs against the objector in case of 
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vexatious objection, shows that he is really the master 1866. 
of the suit Pjwtokkw 



Rutins. 



[Willes, J. Sect 43 implies that others may have 
an interest in the matters determined by the Revising 
Barrister.] 

By sect. 46 of 6 Vict, c. 18, and sects. 8 and 13 of 28 
& 29 Vict. c. 36, if the objector do not pay the costs 
ordered on any one objection or ground of objection, 
he is precluded from going into any other objection, of 
which he may have given notice. This again shows 
how completely he has absolute control over the 
matter. 

This Court takes for its guide in these decisions, 
what it conceives may be the comprehension of ordi- 
nary men not lawyers, yet it surely would be in a high 
degree technical to decide that after such a notice 
of withdrawal, the party objected to was obliged to 
appear. 

Keane, Q. C, in reply. 

Erlb, C. J. I think that in this case the decision 
of the Revising Barrister should be reversed. The 
statute has enabled certain persons to object to a claim- 
ant's name being on the list of voters. It appears the 
objector, duly qualified, gave a valid notice of objec- 
tion. He gave it within the time required by the 
statute, and was in all respects qualified to be heard 
in support of the objection. After the time for giving 
any further notice of objection had elapsed, the ob- 
jector advertised in certain newspapers that he had 
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1866. withdrawn the objection ; that was on the 30th day of 
Pbotoioox August, the 25th being the last day for giving notices 
Bab». of objection. Subsequently, on the 3rd day of October, 
he gave and served a notice to the different parties 
whom he had at first objected to, that he thereby 
withdrew his withdrawal of the notice of objection. 
Afterwards, be came before the Revising Barrister and 
asserted his right to maintain his original objection ; 
and the learned Revising Barrister decided that he 
had lost the right to do so, by giving the notice of 
withdrawal. Now I think we must be guided by the 
statute, and carefully adhere to the path the legislature 
has pointed out. The rights of voters are of immense 
importance, and the course which the Revising Bar- 
rister is to pursue is laid down with great minuteness, 
and it seems to be clear that he is wrong in the decision 
he has given. The words of sect. 40 are, "Where the 
name of any person inserted in the list of voters shall 
have been objected to by the overseers " (that is one 
class of objectors) " or by any other person n (that is 
the other class of objectors, and it is clear that in that 
other Proudfoot the appellant stands), " and such other 
person so objecting shall appear by himself or by some 
one on his behalf in support of such objection, and shall 
prove that he gave the notice or notices respectively re- 
quired by this Act to be given by him, every such Bar- 
rister shall then require it to be proved that the person 
so objected to was entitled on the last day of July then 
next preceding to have his name inserted in the list of 
voters in respect of the qualification described in such 
list, and in case the same shall not be proved to the satis- 
faction of such Barrister, . . . such Barrister shall ex- 
punge the name of every such person from the said lists." 
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Now it appears that the name of the respondent was 1866. 
duly objected to by the objector, being a person other Pboudkx* 
than an overseer, and the objector appeared before the Babwh. 
Revising Barrister in support of the objection, and 
proved that he had given the requisite notices. The 
statute, in the most distinct terms, commands the 
Barrister then to " require it to be proved that the 
person objected to " was qualified. The Barrister did 
not consider that course imperative upon him, and held 
that the party objecting had withdrawn the objection. 
There is no clause or power that I can find in the 
statute enabling the Revising Barrister to inquire 
whether the party who had once become a valid ob- 
jector had between the time of his becoming such 
objector, and the time of the hearing, withdrawn 
the objection ; and I think there was no jurisdiction 
to make that inquiry. I take the specific facts in this 
case to afford a strong argument in confirmation of the 
decision we have come to in this case, that the power 
of objecting and the right to vote are in their nature 
matters in which the public are deeply concerned. An 
objector objects to a party claiming a vote when he is 
not qualified. This is supposed to raise the question 
of the voter's claim, and it is in the nature of a public 
interest, and that is to be borne in mind in construing 
this statute, although for certain purposes the objector 
and the party objected to stand in the relation of two 
litigant parties. It does appear to me to be to the 
last degree dangerous to the public interest to allow a 
man to qualify himself as an objector, and then to give 
him the option as he pleases, either to relieve the voter 
from the expense, anxiety, and trouble of coming 
before the Revising Barrister to prove his vote, or 
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_ 18 66- afterwards to press bis objection, and cast upon the 
Pbotokk* voters all the same anxiety, expense, and trouble. 
Biwraa. It cannot but occur that a party who had qualified 
himself to be an objector, may be acted on by 
pecuniary and improper motives, either to withdraw 
an objection to a vote, or having withdrawn one, even 
to renew it, as here, and afterwards to attend before 
the Barrister and insist upon it I think it best to 
hold that he cannot be intrusted with the option 
within his own breast, whether the objection is to be sus- 
tained or not He is, in one sense it is true, practically 
dominu8 litis, for he is called on before the Barrister to 
contest the vote, and when the revision begins, the 
Barrister cannot, in the case of an objection by a person 
other than the overseer, call on the claimant to prove 
his qualification, until some one has appeared on behalf 
of the objector, and proved that the notices of objection 
have been given. Thus, practically, he has a command 
over the trial by not appearing and not proving the 
notice ; whether that would extend to the case of a 
person claiming to appear on his behalf in support of 
the objection, where the objector has authorised no one 
to appear and support it, it is not necessary here to 
decide. It appears to me this is the case of " one other 
than the overseer " who has given the notice of objec- 
tion, and that a person other than the overseer is just on 
the same footing with the overseer. Now, if the over- 
seer thinks it right to object, it is clear he cannot after 
doing so withdraw. If the overseer, in making out the 
list, believes some of the voters on the list are not 
qualified, and puts against their names "objected to," 
the Barrister taking the list after such objection made, 
is bound, whatever arrangements may have been come 
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to between the parties, to make the voters prove their 1866. 
votes, otherwise to expunge their names. The same Pbovdtoot 
law will apply to a person, other than an overseer, Babm. 
only that other person must appear and prove that he 
gave the notices, and if he does, he is just in the same; 
position as the overseer. One always regrets an injury 
to the interests of a party concerned, but such feelings 
are not to be entertained when the Judge has done that 
which it was his duty to do. The Revising Barrister 
inbound to ascertain whether the voter has a vote. It 
seems the decision in this case disfranchises about forty- « 
two voters who are not shown to be entitled to vote, 
though they were on the list. It is certain that a 
Revising Barrister, as Judge, would be utterly wrong in 
thinking that the specific consideration affecting specific 
names ought in the slightest degree to affect his judg- 
ment in the interpretation of a statute of the widest 
public importance. 

Willbs, J. I am of the same opinion. The 40th 
sect, provides that if the person objecting shall appear 
before the Revising Barrister, and shall prove that he 
gave the notice required by the Act, the Barrister 
shall require the qualification to be proved. Now we 
are in effect called upon to add to the words, " shall 
prove that he gave the notices respectively required by 
this Act to be given by him, v these words, " unless it 
shall appear to the said Revising Barrister that the 
said objector has before the hearing promised the 
person objected to, that he will not appear and prove 
such notice." I am at a loss to see how we can add 
those words to the Act. If this were a case in which 
the objector only was interested, and the notice was 

VOL. i H. P. CO 
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1866. a private matter, and the objection concerned him 
Pbotofoot then as a man may renounce a right introduced for him- 
BAiuns. self exclusively, he would be allowed to govern the pro- 
ceeding ; and the course would be for the Judge to say, 
"You have estopped yourself, by renouncing the objec- 
tion, from the right to call upon me to require proof 
of the notice at all." That would be intelligible ; but 
it is impossible to apply that rule to a case in which 
other persons are interested, those other persons being 
the public. These notices by the objector are nothing 
more than the taking up of an objection which the 
overseers have overlooked in a list of objections, and 
stand upon the same footing as a vote which is to be 
determined upon by the Revising Barrister, and cannot 
be "waived. It is erroneous to say, when you are 
deciding upon the construction of this Act of Parlia- 
ment, that you may enter into a discussion as to 
whether the doctrine of equivalents is to apply ; 
the answer is, it is not equivalent, because the Act 
allows the objector at the last moment, if he shall be 
so advised, honestly or dishonestly, not to appear 
either by himself or any person on his behalf. He 
may absent himself, or not give proof of the notice of 
objection; but it would be wrong to hold that he 
may exercise that option upon the mere probability of 
evidence with respect to the votes to be investigated, 
and express it, as in this case, some weeks before by 
advertisement in the newspapers, waiving his right to 
make his appearance before the Barrister, even though 
it should appear in the meantime to be obvious that 
the person to whom he has objected has no right at all. 
I own that I do not feel any difficulty can arise on 
this decision. Objections of this kind ought neither 
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to be made the subject of private arrangement, nor, as 1866. 
it may be in some cases, of barter. Protofoot 



V. 

Babfbs. 



Btles, J. I am of the same opinion. I think that 
when a man has assumed the office of objector, and has 
placed himself in the position of a public functionary, 
he has, as such, certain rights for the benefit of the 
public ; he cannot divest himself of them between the 
time of his assumption of the office and the hearing ; 
whether a discretion should be exercised at the time 
of the hearing ; as to who may or may not appear for 
him; or on his behalf, is a question that is not now 
before us. Such questions may arise where the ob- 
jector, by not taking advice, or by his death, or by his 
being struck with paralysis, is unable himself in person 
to support his objection. But here he appears as an 
objector ; he waits till after the day when nobody else 
can appear as an objector, and then he assumes to 
withdraw his objection. The first observation is, that 
he is renouncing rights enacted for the benefit of the 
community ; and the second that he may have pre- 
vented others from objecting if they had not been led 
to suppose that he would himself object, and so they 
may have been precluded from doing so by his an- 
nouncement of his intention to object. This would 
open the door for corruption, if any such licence were 
allowed. 

Keating, J. I am of the same opinion. I cannot 
find in this statute any authority whatever for the 
Revising Barrister, whose duty is strictly prescribed 
in terms, nor any provision to enable him to entertain 
the question of whether a notice that has once been 

oc 2 
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' ^866. duly given,' has been withdrawn previously to the 
Phoudwo* hearing. The reason why there should be no such 
Bain. provision, is probably that which has been referred to, 
namely, that it is a question not of mere private right, 
but of public concern ; therefore it is that the 40th 
sect so strictly describes the duty of the Barrister 
that he shall not expunge any name from the list 
where a sufficient qualification appears, and that he 
shall require the qualification to be proved whenever 
there is proof of a notice of objection by an objector. 
It seems to me impossible to get rid of the strict words 
of the statute. No doubt, cases may be put in which 
an objector to the name of a party objected to, may 
throw him off his guard. Cases of that sort may be 
suggested ; but we have to deal with the performance 
of a duty plainly prescribed by the 40th sect, on 
the part of the Revising Barrister. Therefore, I think 
the Revising Barrister was in error in this case* 

Decision reversed. 
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Cotton, Appellant ; Prall, Respondent. 
(Akenhead's Case.) 

'PHIS was an appeal from the decision of the Revis- 
ing Barrister for the city of Rochester. 

George Cotton objected to the name of James A ken- 
head being retained on the list of voters for the parish 
of Frindsbury. That list was headed, " The list of 
persons entitled to vote in the election of two members 
for the city of Rochester, in the county of Kent, in 
respect of the property occupied within the parish of 
Frindsbury, by virtue of an Act passed in the second 
year of the reign of King William 4, intituled " An 
Act to Amend the Representation of the People in 
England and Wales." 

The name of the person objected to was entered on 
the list as follows : — 



1866. 



Nc*. 17. 
In addressing 
notices of 
objection, 
forwarded 
under 6 Viet, 
c. 18, s. 100, 
to persons 
claiming to 
yote, the 
c&y and 
county wen 
added to the 
place of abode 
of the claim- 
ant, as 
described in 
the list of 
voters : — 
Held, that the 
addition did 
not vitiate 
the notice. 



Akenhead, James 


Canal JRoad\ 
Frindsbury 


House 


Canal Road 



The notice of objection was in the usual form, and 
was sent by post in the manner prescribed by the 6 
Vict. c. 18, s. 100, directed "Mr. James Akenhead, 
Canal Road, Frindsbury, Rochester, Kent' 9 

It was objected that this notice was bad, as not 
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1866. being in compliance with the statute, in consequence 
Cowok of the addition of the words, " Rochester, Kent" to the 

v. 

Pball. place of abode of the party objected to, as described in 
the list of voters. The duplicate notice sent by post 
was not returned. 

It was admitted that there is a village called 
€€ Rochester " in the county of Northumberland, as well 
as Rochester in the county of Kent, and it was urged 
in addition, that Rochester in the notice was not iden- 
tified by the prefix of city. 

The voter did not appear, nor was there any 
evidence that the notice ever reached him. For these 
reasons, the Revising Barrister held the notice insuffi- 
cient. If the Court was of opinion that this decision 
was wrong, the name of James Akenhead was to be 
removed from the register. 

Prentice, Q. C, for the appellant. 

The statute 2 & 3 Wm. 4. c. 64, as to boundaries 
of counties and cities, by sched. D, county of Kent, 
connects Frindsbury with the city of Rochester. 

[Keating, J. The objection seems to be, that the 
addition has made the address more certain. 

Byles, J. It can do no more harm than if " Eng- 
land " had been added.] 

He was stopped by the Court. 

No counsel appeared for the respondent. 

Per Curiam (a). The decision must be reversed. 

(a) Erie, C. J., WOlet, Byles, and Keating, J. J. 
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We cannot hold the notice bad, because in the address, 
to the parish is added the post town. 

Decision reversed (a). 



1866. 



Cotton 
v. 

PttALL. 



(a) Cotton, Appellant ; Pratt, 
Respondent (Frankenstein's Case). 
This was a very similar case, re- 
served by the same Revising Bar- 
rister, and was brought on- by Pren- 
tice, Q. C, for the appellant, di- 
rectly after the above. 

The person objected to was 
described on " the list of persons 
entitled to vote for the city of 
Rochester, in respect of property 
occupied within the parish of St. 
Margaret, Rochester* 



" Frankenstein, Leon, — St. Mar- 
garet, Rochester, — Mouse, — Cazcn- 
cure Street" 

The notice of* objection was in 
the usual form, and sent by post, 
addressed " Mr. Leon Franken- 
stein, Cazeneuve Street, St. Mar- 
garet, Rochester, Kent.*' 

The Court held this notice also 
to be good, and reversed the deci- 
sion of the Revising Barrister 
accordingly. 



Mills, Appellant; Cobb, Respondent. Nov. 19 and 

J\.T a court held for the revision of the list of voters Fn * hold 

lands were 

for the North Riding of the county of York, Thomas vested, for 
° charitable 

Perry, on the list of voters for the said Riding, duly purposes, in 

trustees for 
objected to the name of Robert Barbour being retained life, who were 

on the register of voters for the township of West paythem- 

Ayton in the said riding. £5 V a*year, 

The name of the said Robert Barbour appeared on £jSw° of* 

the register as follows :— * h , e lands - . 

They weTe in 

actual posses- 
sion of a small 
part of the lands, and received the rents and profits of the whole. 

If the £5 were calculated proportionately to the whole property, the portion attri- 
butable to that which they actually possessed would be less than 40*. a year to each. 

Held, that, assuming they were cestui que trust in actual possession, yet they could 
not attribute the £5 solely to the land they occupied, so as to give a qualification. 
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1866. 



Mills 

T. 

Cobb. 



Barbour, 
Robot 



MancKnter 



Cestui que trust 
in receipt of 
rents and pro- 
fits, and in 
possession or 
occupation of 
freehold farms 
and lands 



At West Ayton, 
occu- 



pied by Thomas 
jDarrdl, and 
others, resid- 
ing at Wed 
Ayton 



The said Thomas Perry also objected to the names 
of .five other persons, the nature of whose several 
qualifications, and the situation and occupation 
thereof, were described in the 3rd and 4th columns 
of the said register in the same words and terms 
as the nature of the qualification, and the situation 
and occupation thereof, of the said Robert Barbour, 
hereinbefore set out 

By indentures of lease and release, dated respec- 
tively the 12th and 13th days of January, 1704, and 
made between dame Sarah Hewley, of the one part, 
and certain persons therein named of the other part, 
the said dame Sarah Hewley conveyed unto the said 
parties thereto of the second part, and their heirs, 
certain lands, tenements, and hereditaments therein 
described, situate in the West Riding of the county of 
York, and known by the name of the Haya Park 
estate, to the use of the said dame Sarah Hewley, 
during the term of her natural life, without impeach- 
ment of waste ; and from and after her decease to the 
use of the said parties thereto, their heirs and assigns 
for ever : nevertheless upon the trusts expressed and 
contained in and by a certain other indenture, made 
between the same parties, and dated the 13th day of 
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January, a. d. 1704, a copy (a) of which said last- 
mentioned indenture was thereunto annexed, and was 
to be taken to form part of the case. 

By a certain other indenture of arrangement, made 



1866. 



Mills 

t. 
Cobb. 



(a) This indenture, dated 13th 
day of January, 1704, between 
dame Sarah Hewley, of the city 
of York, widow, relict, and execu- 
trix of the last will and testament 
of Sir John Hewley, late of Gray's 
Inn, in the county of Middlesex, 
Knight, her late husband, de- 
ceased, and daughter, heir and 
administrator of the goods and 
chattels of Robert WooVrich, other- 
wise Woolrych, late of Gray's Inn, 
aforesaid, deceased, of the one 
part, and Richard Stretton, the 
elder, of Hatton Garden, in the 
said county of Middlesex, gentle- 
man, Nathaniel Gold, of the parish 
of St. Mary, Newington, in the 
Baid county of Middlesex, Thomas 
Marriott, of Lincoln s Inn, in the 
said county of Middlesex, John 
Bridges, of HaUon Garden, afore- 
said, merchant, Thomas NesbiU, of 
London, merchant, Thomas Cotton, 
of the city of York, gentleman, 
and James Winlow, of Yarm, in 
the county of York, gentleman, of 
the other part. 

Whereas, by indentures of lease 
and release, &c, bearing even date 
herewith, and made or mentioned 
to be made, between the same 
parties as are to these presents, 
the said dame Sarah Hewley, for 
the consideration therein respec- 
tively mentioned, hath conreyed 
unto the said R Stretton, N. Chid, 
T Marriott, J. Bridges, T. NesbiU, 
T. Cotton, and /. Winlow, and 
their heirs, the manors of Killing- 
hall and Braycrofty with their 



rights, membera, and appurte- 
nances, in the county of York, 
and the park, or enclosed ground 
sometimes used as a park, and 
now disparked, commonly called 
Haya Park, in the said county of 
York, and divers messuages, lands, 
tenements, closes, meadows, pas- 
tures, woods, lodges, and here- 
ditaments in the same indentures 
of lease and release mentioned, 
situate, lying, and being within 
the towns, parishes, fields, pre- 
cincts, or territories of Killing' 
haU, Ripley, Sussacres, alias South- 
acres, Brereton, and Knaresborough, 
in the said county of York, to the 
use of the said dame Sarah Hen- 
ley during the term of her natural 
life, without impeachment of waste; 
and from and after her decease, to 
the use of the said R Stretton, Ac,, 
for ever: nevertheless, under such 
provisoes and powers for making 
of leases of the premises, and for 
revoking or altering of the said 
uses, and limiting new or other 
uses of the said premises, or any 
part thereof, by the said dame 
Sarah Hewley, as in the same 
indenture of release, are for those 
purposes expressed and contained. 
And whereas, by indenture of 
assignment, bearing also even 
date herewith, and made, or men- 
tioned to be made, between the 
same parties as are to these pre- 
sents, the said dame Sarah Hew- 
ley (for the considerations therein 
mentioned) hath granted, bar- 
gained, sold, assigned, and set 
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between the same parties, and bearing date the 13th 
day of January, 1704, the said dame Sarah Hewley, 
granted, bargained, sold, assigned, and set over unto 
the parties thereto of the second part, their executors, 



over unto the said R. Stretton, Ac., 
all those three parts therein men- 
tioned (the whole in four parte 
being divided) of and in the 
manor and lordship of West Ayton, 
with the rights, members, and 
appurtenances thereof, in the said 
county of York, and of and in the 
tithes of corn and grain in West 
Ayton aforesaid, with the appur- 
tenances, and of and in the woods, 
timber, and timber trees standing, 
growing, and being, and which 
shall stand grow, or be, in and 
upon the same manor or lands 
thereunto belonging. And all 
those grounds commonly called 
the Higher, the Lower, and the 
Middle Carrs in West Ayton, and 
all and singular messuages, lands, 
tithes, woods, and tenements, Ac., 
in West Ayton aforesaid, whereof 
or wherein the said dame Sarah 
Hevolty, in her own right, or as 
executrix of her said husband, or 
as administratrix of her said 
father, or any other person or 
persons in trust for her in her 
own right, or as she is executrix, 
&c, hath or had any estate, &c., 
to have and to hold the same unto 
the said M. Stretton, Ac, from 
thenceforth for and during all the 
rest and residue of all and every 
the term and terms of years what- 
soever which the said dame Sarah 
Hewley, in her own right, or as 
executrix of her said husband, or 
administratrix, &c, at the time of 
the sealing and delivering of the 
same recited indenture of assign- 



ment, hath or had of or in the 
said hereby assigned premises, or 
any part or parts thereof respec- 
tively, as is therein respectively 
yet to come and unexpired, upon 
trust nevertheless to permit and 
suffer the said dame Sarah He»- 
ley and her assigns to receive and 
take the rents, issues, and profits 
of all and singular the same as- 
signed premises, to and for her 
and their own use and benefit for 
and during so long a time of the 
said several and respective term 
and terms of years as she, the said 
dame Sarah Hewley, should hap- 
pen to lire ; and to the intent 
that, from and immediately after 
her decease, all and singular the 
thereby assigned premises should 
remain and be during all the rest 
and remainder which should be 
then to come and unexpired of all 
and every the same term and 
terms of yeara respectively to and 
for the proper use of them, the 
said R. Stretton, &c, and the sur- 
vivors and survivor of them, and 
the executora and administrators 
of such survivor : nevertheless, 
with and under such proviso, 
power, or condition for the making 
void the same indenture, and the 
assignment thereby made as in 
the said indenture of assignment 
for that purpose expressed or con- 
tained, as in and by the said recited 
indentures of lease and release, 
and indenture of asBignment,refer- 
ence thereto respectively being had, 
more plainly and fuUy appeareth. 
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Now this indenture witnesseth, 
that all and singular the premises, 
as well freehold and of inheritance 
as leasehold, conveyed and as- 
signed to the said B. Stretton, &c., 
respectively in and by the said 
several recited indentures, or any 
of them respectively, to and upon 
the respective uses and trusts 
therein mentioned of the said 
premises respectively, are and 
were so conveyed and assigned 
as aforesaid upon such trusts, and 
to and for such intents and pur- 
poses from and after the decease 
of the said dame Sarah Hewley j 
and that the said B. Stretton, &c, 
shall stand, be, and remain always, 
from and after the decease of her, 
the said dame Sarah Hewley, 
seized, possessed, and interested 
of and in the said freehold pre- 
mises or premises of inheritance 
and leasehold premises respec- 
tively to their own use therein 
expressed upon such trusts, &c. , 
but subject and without prejudice 
to the respective provisoes, con- 
ditions, and powers in the said 
indenture of release, and the said 
indenture of assignment respec- 
tively contained as aforesaid, and 
with and under such other pro- 
visoes, Ac, as are herein after- 
wards expressed, Ac, that is to 
Bay: 

Upon special trust and con- 
fidence in them reposed by the 
said dame Sarah Hewley, that 
they, the said B. Stretton, &c., 
shall and will from and after the 



decease of her, the said dame 
Sarah Hewley, pay and satisfy, in 
the first place, out of the rents, 
issues, and profits of the premises 
respectively, that annuity of £100 
per annum issuing or payable to 
the Lady Bromley, or to whom- 
soever the same is issuing or pay- 
able out of Haya Park aforesaid, 
or out of whatsoever part of the 
premises, for any term or time for 
which the same is or ought to be 
issuing or payable, and all arrears 
thereof if the same annuity shall 
continue, or any arrears happen 
to be thereof, at the death of the 
said dame Sarah Hewley ; and 
also all other duties, rents, pay- 
ments, taxes, and charges issuing 
or payable out of or charged 
upon the premises, or any part 
thereof, if any there shall be be- 
hind or become due at or after 
the death of the said dame Sarah 
Hewley, and all costs, charges, 
and expenses whatsoever which 
the said trustees, their heirs, Ac., 
for the time being, and the other 
managers hereinafter mentioned 
or intended, or any of them for 
the time being, shall be from time 
to time put unto or reasonably 
allow, lay out, or expend in, for, or 
concerning the reparations of the 
premises, or the collecting, re- 
ceiving, recovering, taking, or ob- 
taining of the rents, issues, and 
profits thereof, or in, for, or about 
the defence, execution, or per- 
formance of the trust hereby de- 
clared, or the defence, ordering, 
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any term of years then unexpired, which the said 
dame Sarah Hewley, in her own right, or as executrix 
of her late husband, or as administratrix of her late 
father, then had in the said lands, tenements, and 



or management of the said trust 
estate, in and by the said recited 
indentures, or any or either of 
them rested or settled as afore" 
said; and also the sum of £5 
a -piece yearly and every year to 
each and every of the trustees for 
the time being, and managers for 
the time being supplying the rooms 
of deceasing trustees, according to 
the intent hereof during all and 
so long time after the death of the 
said dame Sarah Hewley as the 
same trustees and managers shall 
be and continue trustees and 
managers according to the true 
meaning hereof respectively. 

And upon further trust and 
confidence, and to the intent that, 
in the next place, from and after 
the decease of her, the aforesaid 
dame Sarah Hewley, the said R. 
Stretton, &c., shall and will from 
time to time during the con- 
tinuance of the said trust estates 
respectively, out of the clear and 
residuary rents, issues, and profits 
of the premises which shall be and 
remain after and above all such 
part or parts of the rents, issues, 
and profits of the premises as is 
or are hereinbefore intended and 
appointed to be so paid and 
applied as aforesaid, as will pay 
and dispose of such sums of 
money yearly, or otherwise, to 
such and so many poor and godly 
preachers for the time being of 
Christ's Holy Gospel, and to such 
poor and godly widows for the 
time being oi poor and godly 



preachers of Christ's Holy Gospel, 
at such time or times, and for so 
long time or times, and according 
to such distributions as the said 
trustees and managers for the 
time being, or any four or more 
of them, shall think fit, and em- 
ploy and dispose of such sums of 
money, and in such manner, for 
the encouraging and promoting 
of the preaching of Christ's Holy 
Gospel in such poor places as the 
said trustees and managers for the 
time being, or any four or more of 
them, shall think fit; as also 
employ or dispose of such sums of 
money yearly or otherwise, as and 
for exhibitions for such or so long 
time or times for or towards edu- 
cating of such young men de- 
signed for the ministry of Christ's 
Holy Gospel, never exceeding 
five such young men at one and 
the same time, as the said trustees 
and managers for the time being, 
or any four or more of them, shall 
approve and think fit And as to 
all the surplus and remainder of the 
aforesaid clear and residuary rents, 
issues, and profits of the premises, 
from and after the decease of the 
said dame Sarah Hewley, during 
all the continuance of the said 
trust estates in the same premises 
respectively, upon special trust 
and confidence, and to the intent 
that they, the said R Sbretton, &c, 
shall and will from time to time 
employ and dispose of the same in 
and for the relieving of such godly 
persons in distress, being fit ob- 
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hereditaments, to hold the same to the said parties 
thereto of the second part, their executors, &c, for the 
residue of the said term of years yet unexpired, upon 
trust, nevertheless, to permit and suffer the said dame 
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jects of the said dame Sarah 
Hewley and the trustees' and man. 
agere' charity, as the said trustees 
and managers for the time being, 
or any four or more of them, shall 
think fit. 

Provided, nevertheless, and it is 
hereby declared and intended, that 
the said trustees and managers, 
&c., shall, in their dispositions 
and distributions of the above- 
mentioned charities, have a pri- 
mary and chief respect to such 
objects thereof as aforesaid as are 
or shall be in York, Yorkshire, 
and other northern counties in 
this realm, not excluding those in 
other places and counties as the 
said trustees and managers for the 
time being, &c, from time to 
time, shall think fit; and, also, 
that whatsoever charitable dis- 
positions or allowances by the 
said dame Sarah Eewley shall 
have been made to persons or 
places in York or Yorkshire im- 
mediately or shortly before her 
death, shall be continued and paid 
out of the said clear and residuary 
rents, issues, and profits of the 
premises by the said trustees and 
managers, &c, until they, or four 
of them at the least, shall see just 
reason to discontinue, alter, or 
determine the same, or any of 
them, respectively. 

And it is hereby also declared, 
ordered, and intended that the 
said trustees and managers, &c, 
or the major part of them, shall 
annually, from and after the de- 



cease Of the said dame Sarah 
Eewley, elect one of the trustees, 
or managers for the time being, to 
be treasurer of the rents, issues, 
and profits of the said trust 
estates for the space of one year, 
to be accounted from the day of 
such his election; which trea- 
surer, &c, shall be allowed to 
have a clerk for the providing and 
keeping of books of account, 
wherein shall be entered and re- 
gistered a true and perfect account 
of all such rent, issues, and profits 
of the said trust estates as shall 
from time to time be collected or 
received by the said treasurer or his 
clerk, or by their or either of their 
order, and also a true and perfect ac- 
count of all such moneys as shall be 
disposed of, laid out, or expended in 
the performance and execution of 
the several trusts herein declared, 
and other the acts and transactions 
relating to the said trusts and 
trust estates ; and shall have and 
be allowed for such clerk such 
reasonable and moderate allow- 
ance, out of the said trust estates, 
as the trustees and managers for 
the time being, or the major 
number of them, shall approve 
and appoint. 

And, moreover, that the said 
trustees and managers for the 
time being, or the major number 
of them, shall and will yearly, 
after the decease of the said dame 
Sarah Hewley, at some certain 
time and place to be by them, or 
some of them, agreed upon and 
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Sarah Hewley to take the rents and profits thereof 
during her life, and after her death to the use of the 
said parties thereto of the second part, and the sur- 
vivors and survivor of them ; and the executors, &c, 



appointed, meet together to in- 
spect and audit the several ac- 
counts to be stated and made up 
of and concerning the rents, issues, 
and profits of the said trust estates, 
and the disposal of the said rents, 
issues, and profits in the execution 
and performance of the several 
trusts hereinbefore declared of and 
concerning the same, which ac- 
counts, if allowed and approved 
of by the trustees and managers, 
&c, of the said trust estates, or 
the major number of them, by 
writing under their hands, to be 
yearly made in the said books of 
account, shall be a sufficient dis- 
charge to the treasurer, bo as such 
treasurer, &c, do thereupon pay, 
answer, and make good the ba- 
lance of such yearly account unto 
such person who shall be chosen 
treasurer, &c, for the then en- 
suing year, in such manner as the 
said trustees or managers, &c, 
shall weU like and approve of. 

That from time to time, as and 
when any one of the trustees, &&, 
shall happen to die, the survivors 
of them shall and may elect, in 
the room of every such deceasing 
trustee, such a person as they, in 
their judgments and consciences, 
shall think fit and approve of, who 
shall be a manager of the said 
trust estates, together and equally 
with them, the surviving trustees, 
and have equally with them the 
same authority, benefit, and power 
respecting the trusts hereby de- 
clared; and in the case of the 



death of any such elected mana- 
ger, to elect in like manner in 
his room another like manager; 
and that the election of every 
such manager, <kc, shall be entered 
and registered in some or one of 
the books to be so provided and 
kept as aforesaid; and that, after 
such time as two or three at the 
most of the said trustees shall 
have departed this life, the sur- 
vivors of them shall and may add 
to themselves, as co-trustees, with 
them all and every the manager 
and managers so elected as afore- 
said to make up the number of 
trustees completely, seven in the 
whole: and the said surviving 
trustees shall thereupon, by advice 
of counsel in the law, convey all 
their said trust estate of and in 
the premises of inheritance unto 
the said persons who, &c, shall be 
such elected managers as afore- 
said, or to some other persons and 
their heirs, to the use of the said 
surviving trustees and the said 
persons to be so added as co- 
trustees as aforesaid, and their 
heirs ; and shall also, by like ad- 
vice of counsel, &c, assign all 
their estate and interest in the 
said leasehold premises to one or 
more person or persons, to the 
intent that he or they shall imme- 
diately thereupon reassign all the 
same estate and interest to the 
same surviving trustees, and to all 
the said elected managers for the 
time being, thereby to complete 
the said number of seven trustees; 
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of such survivor, nevertheless, upon the trusts ex- 
pressed and contained in and by the said indenture 
thereunto annexed. 

By indentures of lease and release, dated respec- 
tively the 4th and 5th days of July, a. d. 1739, the 
fee-simple of the West Ayton estate was conveyed to 
the then trustees of the charity upon the trusts con- 
tained and expressed in and by the said indenture 
thereunto expressed. 

By an order of the Charity Commissioners, dated 
the 18th day of March, a.d. 1862, the legal estate in 
the said Haya Park and West Ayton estates was 
vested in the said Robert Barbour, John Crossley, 
John Remington Mills, Sir Samud Morton Peto, 
Bart, and James Ross, who were then, and still are, 
the trustees of the said charity. 

The rental of the Haya Park estates is £2,0SS 
14$. 2c2. per annum, that of the West Ayton estate is 
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and that the same new convey- 
ance and new assignment shall 
thereupon, by advice of counsel, 
be declared by all the same seven 
trustees by separate indentures, in 
like manner as the afore-recited 
conveyance and the afore recited 
assignment are declared by these 
presents, &c. 

And it is hereby declared, &c, 
that reasonable notice of all meet- 
ings, in order to the transacting 
of any businesses or matters of any 
weight or moment relating to the 
aforesaid trusts or charities, shall 
be given to the several trustees 
and managers, &c: and that the 
judgment and concurrence therein 
of such of them, who, by remote- 
ness of their dwellings or other 



excusable obstructions, may hap- 
pen not to be always present at 
certain of Bach meetings, may be 
consulted and endeavoured by 
mutual correspondences and in- 
tercourses in writing. 

And it is further ordered, &a, 
that the said trustees and mana- 
gers, their heirs, &c, shall not be 
charged or chargeable for any 
more moneys than as shall actually 
come to their respective hands or 
receipts, nor for any losses hap- 
pening without the wilful default 
of them respectively, nor for the 
acts, receipts, neglects, or defaults 
one of another. 

Proviso for power of revocation, 
&c, to Lady Hewley. In wit- 
ness, Ac. 
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1866. £1,542 0*. 8i per annum. If the £5 per annum each 
Mills trustee is entitled to receive, and actually does receive, 

v. 

Cobb. under the trusts of the said deed of the 13th day of 
January, 1704, thereunto annexed, were apportioned 
between the two estates in proportion to the yearly 
rents, issues, and profits derived from each, the pro- 
portion payable out of the said West Ayton estate 
would amount to the sum of £2 2s. 2d 

The West Ayton estate included 116 acres of wood- 
land, of the net value of £54 per annum. 

The trustees pay the rates and taxes on the said 
woodlands, which are rated at the sum of £54 per 
annum, and keep the gates and fences in repair. 
Such timber as is cut on the woodlands is cut by the 
orders of the steward, who is the servant of the trus- 
tees. The eatage of the woodlands is let to Mr. 
Thomas Darrett, at £8 a year. There is a gate leading 
into the woodland, which is locked to prevent tres- 
passing, and the key is kept by Mr. DarreU. The 
remainder of the West Ayton estate is let to farmers 
in the usual way. 

If the proportion of the £5 per annum received by 
each trustee out of the West Ayton estate is to be 
apportioned between the woodlands and the other 
lands in West Ayton, it was admitted that the trustees 
had not 405. each per annum out of the woodlands 
alone. 

The first objection was, that the qualification of the 
trustees, if any, was as owners of a charge on the land, 
whereas they had claimed as the equitable owners of 
the land itself ; and that the Revising Barrister could 
not amend the description. 

The Revising Barrister found that the claimants 
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intended to claim for the qualification (if any), which 1866. 
they possessed under the trust deed, and decided to Mills 
amend the description, if necessary, so as to describe Cora, 
the qualification (if any) possessed by the claimants 
under that deed, provided he had the power to do so, 
and subject to such proviso, the description of the 
qualification is to be taken to be amended accord- 
ingly. 

The following grounds of claim in writing were 
handed to the Revising Barrister on the behalf of the 
claimants. 

1. The claimants are in actual occupation of the 
charity estates within the meaning of the statute 2 
Wm. 4, c. 45,8.18. 

2. They are, at any rate, in actual occupation of the 
woodlands, which are (within the North Riding) of 
the annual value of £54. 

3. They obtain the qualification by virtue of their 
office. 

4. They are, at law, j§ int tenants in fee, and at the 
same time they are cestui* que trust to the extent of 
£5 a year for life. They are thus cestuis que trust 
within the meaning of the 2 Wm. 4, c. 45, s. 23, as 
explained by 6 Vict c. 18, s. 74. 

5. If it be considered that the interest of the claim- 
ants is (whether a rent- charge or not) an interest in 
an annuity, and not a direct interest in the lands, still 
it is a freehold estate of the clear yearly value of 40*. 
within the meaning of the 18 Geo. 2, a 18, and is not 
interfered with by the 18th section of 2 Wm. 4, 
c. 45. 

The Revising Barrister held as follows : — 

1. That the claimants were not in the actual 

VOL. i. h. p. d d 
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I860. possession of any part of the Wed Ayton estate 

Mim* except the woodlands. 

Cobb. 2. That they were in the actual occupation of the 

woodlands as trustees, and not as cestui* que trust ; 
and that, assuming them to be in the actual occu- 
pation of the woodlands as cestui* que trust, the sum 
of £2 2& 2d, received by each of them out of the rents 
and profits of the West Ayton estate, must be appor- 
tioned between the woodlands and the other land not 
in their occupation, in which case they would not be 
in the actual occupation of lands of the annual value 
of 40$. each. r 

3. That their appointment as trustees was not a 
promotion to an office within the meaning of the 2 
Wm. 4, c. 45, s. 18. 

4. That, assuming the trustees to be cestuis que trust 
within the meaning of the 6 Vict c. 18. a 74, inas- 
much as they were only entitled to £5 per annum for 
life, and were not within the exceptions mentioned 
in the 2 Wm. 4, c 45, s. 18, they were not entitled 
to a vote. 

5. That the 2 Wm. 4, c. 45, s. 18, disqualifies the 
grantees of annuities and rent charges for life under 
£10 per annum, unless they came within the excep- 
tions therein mentioned ; and that* assuming the 
claimants to be grantees of such an annuity or rent* 
charge, they did not come within the said exceptions. 

The Revising Barrister therefore struck out the 
names. 

The Revising Barrister declared that the whole of 
the said appeals depended upon the same decision, and 
ought to be consolidated. 

If the Court should be of opinion that the claimants 
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were entitled to vote in respect of any of the grounds 1866. 



of claim above stated, the said names were to be Mills 



▼. 



inserted in the said list. Con. 

Manisty, Q.C. (Anstie with him), for the appellant. 
The claimant is cestui que trust to the extent of £5 a 
year. 

No doubt West v. Robsan (a), will be relied on by 
the other side. There the claim was to vote for one 
county, Durham, while the greater part of the income, 
if proportionately allotted, came from Northumber- 
land. 

The Act under which the question arises, is the 6 
Vi<& c. 18, s. 74, explaining 2 Wm. 4, c. 45, s. 23. 
The notion has been that under sects. 18 & 19 of 
2 Wm. 4 c. 45, it was necessary that the claimant 
should be in actual possession of the land. But it is 
disputed that that is correct. It is sufficient if there 
be a possession of the receipts and profits. 

[Keating, J. Do you suggest that there can be in 
this respect a difference between the ordinary 40*. 
freehold qualification and this one ?] 

It could only be accounted for by the fact that the 
40*. freehold may easily be the result of a fictitious 
arrangement, one invented for the purpose, and that, 
therefore, the statute required proof of actual occupa- 
tion. But here the words of sect 18 " occupation," 
cannot apply unless they are limited to the only sort 
of occupation possible ; viz., receipt of rents and pro- 

(a) K. & 0. 141; S C. B. N.S. 422. 
D D 2 
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1866. fits, and although the claimants are de facto in posses- 
Milui sion of the woodlands, both as trustees and cestui que 
Cobb. trust, yet their possession must be ascribed to the 
trust 

T. & Chitty for the respondent 

There are no trusts in the deed which entitle the 
claimant to the possession. He is then a cestui que 
trust not in possession. 

Anelay v. Lewis (a) explains fully the nature 
of the possession required. It was there contended 
that the section made "the actual possession of the 
trustee, constructively the possession of the cestui 
que trust, for the purpose of conferring the fran- 
chise on the latter/' But the Court, "on fall con- 
sideration, felt bound to reject that construction of 
the statute." 

Here the claimant is in possession as trustee, and 
consequently has no right to vote. Then as to the £5, 
the amount when calculated proportionally, is too 
little, and as West v. Robson is conclusive, the case 
does not come within any of the other exceptions of 
2 Wm. 4, c. 45, s. 18. 

The rent's, too, are not receivable directly by the 
trustees, so as to give them an interest in the very 
moneys, but are paid through one of them, who is 
appointed treasurer, and there is a provision for him 
to have the service of a clerk. 

(a) K. &£36; 17 C. B. 316. 
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Manisty, in reply. Suppose the trusts created were 1866. 
to pay £5 a-piece to others than themselves, then if mmi 
those others be let into possession, they would be q^ 
entitled to vote. Then, can it make any difference 
that the same person fulfils both the relations of trustee 
and cestui que trust ; in fact, that he can resort to a 
wider area for his qualification ? 

[Willes, J. Suppose the owner of 20*. fee in one 
county, and 20*. fee in another county, grant a rent- 
charge of 40*., would that confer a vote ?] 

No ; but where there is occupancy of land with the 
receipts, that may make a difference. 

Our. ad* vulL 

Eblb, C. J. In this case the claim to vote was made 
in respect of freehold tenure of 40*. a year, in the 
North Biding of Yorkshire. The Revising Barrister 
held that the qualification was not made out ; many 
points were raised. It is sufficient to notice and 
decide one. The Barrister held that there was not a 
sufficient freehold qualification arising out of West 
Ayton. Title was derived from a grant and convey- 
ance of property by Lady Hewley, and by the grant 
and intervention more recently of the Charity Com- 
missioners, the estates were vested in the present claim- 
ant, and five others as trustees. To each trustee was 
given, by the original gift, £5 a year, charged upon all 
the land. The appellant claimed in respect of posses- 
sion of the woodlands only, as part of the lands in the 
North Biding. All the other lands in that division 
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1866. were let to and occupied by farmers and tenants. Bat 
Mm* he contended he had a right to elect in respect of 
qJ^ what part of the land the £6 a year was paid, and 
to apportion so much of it to the woodlands as would 
give him a freehold of 40s. If he could do so, as the 
woodlands produced £6 a year, then in point of 
amount the qualification was sufficient. But I am 
of opinion he has no such power of election! since the 
sum of £5 payable to each arises out of the whole of 
the lands. He attempts to say, "there is a sufficient 
amount from the woodlands to pay me the annual 
£5 ; I am in the occupation of those lands and seised 
for my life, therefore I have the qualification required 
by the Act/' But this is to overlook that the £5 a year 
are derived from all the estate of which he is seised, 
and that the proportion derivable from the West 
Ayton estate in the North Biding is £2 2s. 2d a year, 
and when this is again proportioned between the land 
not in the occupation of the claimant, and the wood* 
lands which are, it is evident the amount derived from 
the latter fails in point of value. The other points 
raised in the case it is unnecessary to decide, since 
the annual value is insufficient to support any quali- 
fication. 

Willes, Btles, and Kbatiho, J. J., concurred. 

Decision affirmed 
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Bright, Appellant; Devenish, ^Respondent 1866. 

v. Nov. 20. 

rpHIS was an appeal against the deoision of the The form of 
Revising Barrister for the borough of Maldon. Nofii^ 6 
William Devenish objected to the name of S dMard J^B.',isnot 
Bright being retained on the freemen's list of persons ntei^w^hSro 

entitled to vote in the election of members for the the doing *> 

would have a 

borough. It was contended on behalf of the said tendency to 

mislead, Tud- 

Edward Bright, that due notice of objection had not ball v. Town 
been given, and that, therefore, the said Edward Bristol (a) 
Bright was not called upon to prove his qualifica- "^ * 
tion. The Revising Barrister decided that the notice 
was sufficient. Whereupon, at the request of the 
appellant, who gave notice of appeal, the following case 
was stated : — 

There are five lists of voters for the borough, 
namely :— 1. The alphabetical list of freemen of the 
borough, comprising all freemen residing within the 
borough or within seven miles thereof. 2. The list of 
occupiers for the parish of All Saints, Maldon. 3. The 
list of occupiers for the parish of Eeybridge. 4. The 
list of occupiers for the parish of Saint Peter, Maldon. 
5. The list of occupiers for the parish of Saint Mary, 
Maldon. 

The name of the said Edward Bright was duly 
inserted and published in the freemen's list 

(a) 1 Lutu>. JUq. Cat. 7. 
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1866. Th« name of the said William Devenish was also 

Bright duly inserted and published in the freemen's list, 

Dimmish, thus:— 



Devenishy William. 


Saint Peter, Matdon. 



His name was not included in the occupiers' list 
for that parish. 

Beneath the signature of the said William Devenish, 
to his notice of objection delivered to the said Edward 
Bright, the following words appeared, " Fullbridge 
Street, Saint Peter, Maldon" and at the foot of his 
notice, "on the list of voters for the parish of Saint 
Peter, in the said borough/' 

It was objected, on behalf of the said Edward 
Bright, that such notice of objection was insufficient 
to call upon him to prove his qualification, inasmuch 
as the said William Devenish had not, by such notice 
beneath his signature, stated " that he was upon the 
list of persons entitled to vote as freemen." 

The Revising Banister decided that the notice of 
objection was sufficient ' 

For the said Edward Bright it was thereupon ad- 
mitted that the right to have his name retained upon 
the said list of freemen could not be supported ; the 
Revising Barrister therefore struck it out of such 
list/ 

Eight other persons upon the freemen's list of voters 
for the borough had also been objected to, and the 
same point was taken to the insufficiency of the notice 
delivered to each of them, as stated in the fourth 
paragraph. In each of these eight cases the Revising 
Barrister also decided that the notice of objection was 
sufficient Their claims to have their names retained 
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upon the list of freemen could not be supported, and 1866. 
they were, therefore, all struck out of such list. Bright 

All the cases depending upon the same point, the D*YKram. 
appeals were consolidated. 

If the Court were of opinion that the decisions were 
erroneous, then the names of all the nine appellants 
were to be restored to the list of freemen, and the 
register of Toters for the said borough of Maldon was 
to be altered accordingly. 

A. Witts for the appellant This case is identical 
with that of TudbaU, appellant, Town Clerk of Bristol, 
respondent (a). That case is alluded to in Wansey, 
appellant, Perkins, respondent (6), and in Edsworth v. 
Fairer (c) ; in the first Ceesswell, J., distinguishes 
it as inapplicable to the point then before the court ; 
and in the second, Maule, J., quotes from the judg- 
ment of Thtoal, C. J., with evident approbation. In 
Edsworth v. Farrer, Wildb, C. J., points out, " If the 
example given in the form do not apply, it is the duty 
of the objector to see what equivalent information he 
can afford." 

He was stopped by the Court. 

W. H. Cooke, Q, C, for respondent. It must be 
admitted that TudbaU v. The Town Clerk of 
Bristol is conclusive, unless the Court will recon- 
sider that case ; and it should do so, as there is no 
Court of Appeal from this Court. It is submitted that 

(a) 1 Lutw.7; 5M.&G. 5. And in Samuel, appellant, EticK. 

(6) 1 Luho. 235, 8. C; 7 IT. & mough, respondent, 1 JT. & tf. 

0. 127. 625. 
(c) 1 Lrtw. 517; 4 C. B. 0. 
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186& &** <*** *** a decision beyond the poWfers of the 
Bbioht Court, and it has produced inconvenience. By the 
Tt Reform Act the objector was bound to giye notice 

only to the overseers or town clerk in the case of 
borough lists (a), and not to the party objected to; 
though, in the case of oounty voters, by sect 39, it was 
otherwise. Then followed the 6 Vict, c 18, which, by 
sect 17, changed the course of practice, enacting that 
notice in the form No. 11 of schedule B., should be 
given to the person objected to. That notice has been 
here rigidly followed, and yet is argued against as bad. 
It may be affirmed, that where it has been intended to 
give an option to alter any of the forms in the 
schedules to either of the two acts, directions in 
italics or words such as, " or otherwise, as the case may 
be/' &c, are given. That is not so in the part of this 
form which has been followed, and is complained of. 
Two points were in the view of the legislature to amend. 
J. To ease the overseers, by requiring the objector, if 
more than one list existed, to point out on which list 
was the name he objected to. 2. To require notice 
to be given to the person objected to. Now, to 
carry out the first object there is a note of direc- 
tion added to Form 10, which is wanting in Form 
11. These forms are issued by the Queen's prin- 
ters, and are, if not to be literally followed, a pitfall 
to objectors. 

[Willes, J. Would it not be absurd to hold that a 
freeman might give a notice misdescribing himself, 
provided it were in the form set forth, while in every 

(a) Section 47. 
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other case the statute enforces a particular and correct 1866. 
description ?] 

In Samuel v. Hitchmough (a), where there were 
in fact two lists, though only one parish, the Court 
held good a description of the objector in this very 
form. 

[Bylxs, J. There seems to be this strong objection 
to your description, as likely to mislead, that in this 
borough there are five lists ; one of which is for 
the parish of Saint Peter, and on that list, with which 
his description tallies, his name is not inscribed ?] 

There would be no inconvenience caused by holding 
that the form in the schedule may be in all cases 
adhered to, at all events where, as here, the objector's 
name and address are truly given, while a contrary 
decision will give rise to frequent questions, owing to 
the natural tendency to follow literally the words of a 
statutory form. 

Eble, C. J. We are all of opinion that the case of 
Tudbatt v. The Town Clerk of Bristol is precisely in 
point, and see no reason for dissenting from that 
decision.; 

Willes, Byles, and Keating, J. J., concurred. 

Decision reversed. 

(a) JT. & 0. 522. 
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1866. Thackway, Appellant; Pilcher, Eespondent. 



Aw. 20. 
It is a que* 
tion of net 
whether the 
objector's 
place of abode 
oe efficiently 
described in 
the notice of 
objection. 



rPHE case stated that, at a court held before the 
Revising Barrister for the city of Hereford, 
Charles Henry Pitcher objected to the name of Wil- 
liam Thackway being retained on the list of voters 
for the city of Hereford. 

Notice of objection had been duly served on the said 
William Thackway, which notice was in the words and 
form following : — 

" To Mr, William Thackway, Church Street. 
" I hereby give you notice that I object to your 
name being retained on the list of persons entitled 
to vote in the election of members for the city of 
Hereford. 

" Dated this 14th day of August, 1866. 

(Signed) " Charles Henry Pilcher, 
" of Bartonsham. 
" On the list of voters for the parish of Saint Owen." 

The name of the said Charles Henry Pitcher ap- 
peared as follows on the list of voters for the parish of 
Saint Owen. 



Pitcher, Charles 
Henry. 


Bartonsham. 


House. 


1, Argyle Place, 
Jtortontham. 
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It was proved that formerly there was in the parish 1866 
of Saint Owen, in the city of Hereford, a farm-house ^Thaokway 
and farm called " Bartonsham ; " and this farm-house pn^oia. 
still existed and was occupied as such, with a large 
portion of land, all of which was still called "Bar- 
tonsham." 

A portion of the land formerly occupied with the 
said farm had, of late years, been laid out in building 
allotments ; and within the last few years streets had 
been formed and houses built there, and the whole 
district was now known as Bartonsham ; and the dis- 
trict so known consists of four streets, some houses or 
blocks of houses within which have been distin- 
guished by their owners as terraces, places, or villas, 
and there are altogether forty -two such terraces, 
places, or villas. 

A plan (a) accompanied this case, and was thereto 
annexed, describing the locality. 

The farm-house and farm called Bartonsham have 
been called by that name from time immemorial, and 
are still so called. 

The objector, Charles Henry PUcher, lived at 1, 
Argyle Place, Green Street, which is in the district 
known as Bartonsham. 

It was objected that Bartonsham was too general a 
description of the place of abode of the said C. H. 
Pitcher, and that the description should have been 
either Ofeen Street, or 1, Argyle Place. 

It was admitted, and the Revising Barrister was 
satisfied that a letter, addressed Charles Henry Pitcher, 



(a) This is not given here, not pose of comprehending the de- 
being in fact required for the pur- ciaion. 



Digitized by 



Google 



880 MICHAELMAS TEEM, 

186£ Bartoneham, and placed in the post-office, would reach 
Thaokwat the said Charles Henry Pitcher; and that the said 
PiJmb. William Thackway could, by going to the said Bar- 
foruftam, and making inquiries there, easily find out 
the house in which the said 0. H. Pilcher resided, 
although he would not find out such house so easily 
by only knowing that the said ft H. PUcher'e resi- 
dence was in the district called Bartonskam, as he 
would if he knew that the said ft H. Pitcher's resi- 
dence was in Green Street y Bartonsham, or at 1, Argyle 
Place, Bartonsham. 

The Revising Barrister held the description of the 
place of abode to be sufficient ; and as the said 
William Thackway did not appear, struck his name 
out of the register. 

Thirteen other persons, whose names and qualifi- 
cations were set out in a schedule to this case, were 
also objected to by the said ft H. Pilcher ; and, failing 
to prove their respective qualifications, the Revising 
Barrister expunged their names ; but the like objec- 
tion to the notice of objection in each of their cases 
existed, and was taken before the Revising Barrister, 
and he gave the same decision thereon. 

If the Court was of opinion that such notices of 
objection were insufficient, then the name of the said 
William Thackway, and also the names of the several 
other persons mentioned in the said schedule, were to 
be restored to the respective lists of voters, from which 
the same had been expunged, and the register of 
voters was to be altered accordingly. 

But if the Court was of opinion that such notices of 
objection were sufficient, the register of voters was to 
remain unaltered. 
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. W. H. Cooke, Q. C ( J. 0. GriffUe with him) for the 1866. 

appellants* The appellant is not concluded by the Tuasjkwxt' 

Revising Barrister's finding. He has set out the facts, v * 

and asks the judgment of the Court upon them. The 

Court will say whether there was a sufficient com* 

pliance with the Act, and that is a question of law* 

Could it suffice to give as address " Pimlico" when the 

particular address was No. 2, Warwick Square, or 

" Islington/ 9 where No. 3, Peter Street, was intended. 

Would it be enough to date from "The Strand" or 

" Whitehall" Here are four streets, containing forty 

terraces, &c#, The cleverness and resources of the 

post-office are not a fair test in comparison with the 

intelligence or leisure of ordinary persons; Woottet 

v. Davis (a), is the nearest case to this. There 

the objector described himself as "of 'The Oaks, 9 

on the register/' &c. His name was on the list of 

voters, and in the fourth column the description of 

his qualifying property was " The Oaks ; " and the 

Court thought the Revising Barrister wrong in holding 

an address so general to be sufficient, and that he 

ought not to resort to the list to eke out the notice, 

and from it ascertain that "The Oaks 9 * was a place 

within the parish for which the list was made up. 

[Keating, J. But the Revising Barrister has found 
" Thackway could easily find out the house/'] 

Yes, but he must go to the district called Bar- 
tonsham for that purpose. 

Henry James, for the respondent, was not called on 

(a) lLutw.607; 4C.-B.llfc 
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1866. Eels, C. J. I think the decision should be affirmed. 

Thacxwat The objector gave his place of abode as Bartonsham. 
The statute requires in both the forms allotted to 
objectors, No. 10 and No. 11, that the "place of 
abode " of the objector shall be given. He has done so 
by describing his abode as Bartoneham in the notice, ' 
and the same address, joined with a more particular 
description of his residence, appears on the list of 
voters to which he refers. This is a literal compliance 
with the statute, but I prefer to base our decision on 
wider grounds. 

I think it is a question of fact (a) for the Revising 
Barrister, and that his finding is conclusive that there 
was here a sufficient obedience to the Act Time was, 
and I presume in the memory of man, that there was 
a farm-houBe and farm called and well known as 
Bariondluxm. A change has come over it, but though 
it now contains villas, streets, and terraces, it is still 
well known as Bcvrtonsham. In this well-known dis- 
trict the Revising Barrister finds that, by the descrip- 
tion given, the objector's residence might easily have 
been found. I therefore think the description suffi- 
cient 

Wiixbs, Btlbs, and Keating, J. J., concurred (6). 

Decision affirmed. 

(a) In Sheldon, appellant, sufficient information is a ques- 
Flatcher, respondent, 2 Litiw. 11, tion of fact for the Barrister, and 
it was decided that whether a the Court will not review his de- 
notice of objection describes on cision upon it 
the face of it an objector's place (o) See Qadsby, appellant, War- 
of abode is a question of law ; burton, respondent, 1 Lutw. 136. 
whether such description gives 
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1866. 



Bamford, John, 


Waterloo, 
Oldham. 


Freehold 
Pew. 


No. 38, Centre Aisle, 

Oldham Parish 

Church. 



HlNDE, Appellant; Chorlton, Respondent 

TITov. 20. 
HE case stated that at a court held for the revision By 5 Geo. 4, 

of the list of voters in and for the southern division of taking down 

the county of Lancaster y Frederick Clayton duly ob- J^g the church 

jected to the following claim to be entitled to vote in ££*$*' 

respect of property within the township of Oldham : — flertll 1 n P 6 *; 

the rector, 
were ap- 
pointed trus- 
tees, with 
the necessary 
powers, for 
carrying 
the Act 
into exe- 
cution. The 
rector and his successors were to be the rectors of the chorch when rebuilt in like 
manner as of the old church. When the church should be erected the trustees were to 
allot and appoint an equal number of pews and seats to the several persons who were 
entitled to pews in the then present church, or were in the actual receipt of the rents 
and profits thereof. And all the new pews so allotted should be held ana enjoyed in the' 
same, and in as full and ample a manner as the then pews were held and enjoyed. The 
trustees were also impowered to sell and dispose of the fee-simple and inheritance of any 
of the pews or seats they should think fit to any persons being inhabitants of or 
residents within the parochial chapelry of O. ; aud such pews or seats should be vested 
in the purchasers and their heirs and assigns for ever, and should and might be sold or 
devised by the proprietors thereof to any other persons being inhabitants within the said 
chapelry, subject to payment of the rents reserved. A form of conveyance was enacted, 
which purported to grant unto the purchaser, his heirs and assigns, all the pewa sold, 
and all the right, &c, of the trustees in the same, to hold to him his heirs and assigns 
for ever. 

Held, that the intention, rather than the words, of the Act must be regarded, and 
that it was evident from the object of the Act, and particularly the reservation of the 
rights of the rector, that not any portion of the freehold was intended to be conveyed, 
but merely the right to sit in a particular place in the church. Therefore, a pew so 
conveyed, producing more than 40*. a year, was neither freehold land or tenement (a) 
to confer the county franchise. 



(a) For a definition of "tenement," see R. r. TolpuddU, 4 T. R. 671, where it U said to "apply to 
erery profit leaning out of land." 
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1866. The pew was in the body of the church or the 

Hmdx parochial chapel-of-ease of Oldham, within the parish 
v. 
Cho&ltoi. of Predwich- cum- Oldham, which had been rebuilt 

under and by virtue of an Act of Parliament (local, 
personal, and public) of the 5 Geo. 4, c lxiv, entitled, 
" An Act for taking down and rebuilding the body of 
the church or ancient parochial chapel-of-ease of Old- 
ham, within the parish of Predwich-cum-Oldham, in 
the county palatine of Lancaster, for providing addi- 
tional burial-ground, and for equalising the church- 
rates and for other purposes," a copy of which 
accompanied and formed part of the case. 

By that Act, after reciting (inter alia) that the 
church or ancient parochial chapel-of-ease of Oldham, 
within the parish of Prestwich-cum-Oldham, and the 
tower thereof, were by lapse of time become very 
ruinous and decayed, and the said church was not 
sufficiently large for the accommodation of the in- 
habitants of the said chapelry, and that it was 
expedient that the body of the said church should be 
taken down, and that in lieu thereof a new church on 
an extended site, and of larger dimensions, should be 
erected. And reciting that the Rev. James Lyon, 
clerk, M.A., as rector, of Prestwich-cum-Oldhpm, was 
the patron of the said church of Oldham* It was (by 
sect 1) enacted that the rector of Prestvrich-cum- 
Oldham for the tune being, the curate and church- 
wardens for the time being of the said church of 
Oldham, together with certain persons in the Act 
named, and their successors, should be trustees for 
carrying the Act into execution. And the trustees 
were thereby empowered (sect 20) to pull down the 
body of the then present church, or such part or parts 
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thereof as they might think proper, and (by sect 21) 1866. 
to enlarge the site thereof, and to rebuild the same Hx ™» 
of larger dimensions, with additional galleries, in the Chobwok. 
situation of the then present church, and to erect and 
set up (inter alia) such pews, seats, galleries, and con- 
veniences as to the said trustees should seem right and 
proper. 

And it was thereby further enacted (sect 24) that 
the said James Lyon, the then rector, and his suc- 
cessors, rectors for the time being of the parish of 
frestwich-cum-Oldham, should continue to be the 
rectors of the said church to be rebuilt by virtue of 
that Act in like manner as in the old or then present 
church. 

And it was thereby also enacted (s. 27) that the 
body of the church to be rebuilt by virtue of that Act 
should, when the same should be built and completed, 
be from thenceforth for ever called and known by the 
name of, and to all intents and purposes be, the church 
of the parochial chapelry of Oldham. 

And it was thereby further enacted (sect 30) that 
when the body of the said church should be erected 
and completed, and such pews or seats as were in- 
tended to be erected therein, or the galleries thereof 
should be finished, the said trustees should allot and 
appoint an equal number of pews or seats therein to 
the several proprietors or persons who at the time of 
such allotment or appointment respectively would 
have been entitled to pews or seats in the then present 
church or the galleries thereof, or were in the actual 
receipt of ihe rents and profits thereof. And after such 
allotment, the trustees were required to set out and 
appropriate in the body of the said new church such a 

e e 2 
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1866. number of seats as should afford ample provision for 
Hnnm the decent and suitable accommodation of all persons 
Cboeltoh. of what rank or degree soever who might be entitled 
to resort to the same, and whose circumstances might 
render them unable to pay for such accommodation, 
and the remainder of the pews or seats to be erected 
or made by virtue of the now reciting Act should be 
leased or demised, sold or disposed of by the trustees 
in manner thereinafter mentioned. And all the new 
pews or seats which should be allotted to the several 
proprietors or persons so entitled to pews or seats in 
the then present church, or the galleries thereof, 
should be held and enjoyed by such proprietors or 
persons, their heirs, executors, administrators, succes- 
sors, and assigns, in the same, and in as full and ample 
a manner as the then present pews or seats, in lieu of 
which such new pews or seats should be so allotted, 
were or ought to be held and enjoyed respectively. 

And it was thereby further enacted (sect. SI) that 
it should be lawful for the trustees, either by public 
auction or private contract, to lease or demise such or 
so many of the said pews or seats in the body of the 
said church (not otherwise appropriated in pursuance 
of that Act) as to them should seem meet, for any 
term of years not exceeding three years, to any person 
or persons being inhabitants of or residents within the 
said parochial chapeiry of Oldham, willing to take the 
same pews or seats respectively, and at any time or 
times (subject to any such lease or demise) to sell and 
dispose of the fee simple and inheritance of the same 
pewe or seats or any of them.' And also to sell and 
dispose of the fee simple and inheritance of such or so 
many of tlie said pews or seals in the body of the said 
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church as should not be leased or demised as they the 1866. 
trustees should think fit, unto any person or persons, Hivdb 
being inhabitants of, or residents within the said Choblxov. 
parochial chapelry of Oldham, willing to take or 
become the purchasers of the same pews or seats 
respectively. And every such lease being signed by 
three or more of the said trustees, and by the lessee, 
should be good, valid, and effectual to lease and demise 
such pews or seats to such inhabitants or residents 
without any faculty or other instrument whatsoever. 
And from and after the execution of such conveyance 
as was thereinafter directed of such pews or seats as 
should be sold, such pews or seats should be vested in 
the purchaser or purchasers thereof, cmd his, her, or 
their heirs and assigns for ever. And should and might 
thereafter be sold, conveyed, devised, or otherwise 
parted with or disposed of by the proprietor or pro- 
prietors thereof for the time being to any other person 
or persons being inhabitants of, or residents within, 
the said parochial chapelry of Oldham, subject only to 
the payment of the rents reserved in respect of such 
pews or seats, and to the rules, rates, or impositions to 
which the same pews or seats, or the owners thereof, 
should or ought to become subject in pursuance of that 
Act And it should not be lawful for any purchaser 
or owner of any such pews or seats, so to be sold by 
virtue of that Act, to sell, convey, let, assign, devise, 
dispose of, or bequeath the same to or for any person 
or persons not being an inhabitant of, or resident within, 
the said parochial chapelry, but that all such last- 
mentioned sales, conveyances, leases, assignments, de- 
vises, and bequests, if any, should be null and void, 
and when any purchaser or owner of any such pew or 
seat, sold or conveyed, assigned, or leased or demised, 
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186 6. by virtue of that Act, should die, and such pew op seat 

Hi*db should not thereupon descend or go to some person 
Choblw*. being an inhabitant or resident within the said 
parochial chapelry, then every such last-mentioned 
pew or seat should descend or go to the trustees acting 
in the execution of the now reciting Act, and be 
vested in them, and should and might be let or sold 
by them in manner therein provided respecting the 
leasing and sale of pews ; or, in case the functions of 
the trustees should have ceased, then such pew or seat 
should descend or go to the churchwardens of the said 
parochial chapelry, and should be vested in them, and 
should and might be by them let or sold and conveyed 
to any such inhabitants or residents aforesaid, and 
subject to the same or the like provisions thereinbefore 
made relative to the letting and sale of pews. And 
it was thereby declared that the moneys to arise by 
such leases and sales should be applied for the purposes 
of this Act And all moneys to be received by the 
churchwardens as aforesaid should be applied for or 
towards the same purposes as the church-rates for the 
said parochial chapelry were applied. 

The form of conveyance by the trustees of peWs or 
seats is given in sect 32, and it purports to grant unto 
the purchaser, his heirs and assigns, all the pews sold 
and all the right, title, and interest of the trustees to 
and in the same, to hold the same to the purchaser, 
his heirs and assigns for ever. And it is declared 
such conveyance should be good, valid, and effectual 
to all intents and purposes whatsoever, and against all 
and every person and persons whatsoever (a). 

(a) Besides the above the fol- Sect. 4. That if any one or 
lowing sections were referred to more of the said trustees hereby 
by counsel during the argument: named and appointed, or who 
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The pew in question had been sold and conveyed 
for a valuable consideration by the trustees to an 
inhabitant of the said chapelry, of whom the claimant, 
also an inhabitant of the said chapelry, had purchased 



1806. 



HlBDB 
Y. 

Chorioo*. 



shall be appointed in pursuance 
of this Act (save and accept such 
persons as are hereby declared to 
be trustees by virtue of their re- 
spective offices), or their suc- 
cessors to be elected in manner 
hereinafter mentioned, shall die or 
become incapable to act, or by 
writing under their hands, deli- 
vered to the clerk to the said 
trustees, shall refuse to act in the 
execution of this Act, then and in 
every such ease it shall be lawful 
for the surviving or remaining 
trustees, or any three or more of 
them, from time to time to elect 
and appoint one other person 
(being an inhabitant of some or 
one of the townships of Oldham, 
Jtoylo*, Chadderton, or Crompton, 
within the parish of Prestwich- 
am>(Xdkam, aforesaid) to be a 
trustee in the room of each trustee 
so dying or becoming incapable of 
acting, or refusing to act; and 
notice of the time and place of the 
meeting for every such election 
shall be fixed on the principal 
door of the said church of Oldham, 
if such church shall be then stand- 
ing, but if there shall be no such 
church, then on the door of the 
chapel called Saint Peter's Chapel, 
in Oldham aforesaid, and inserted 
in some newspaper published in 
the town of Mancheder, 14 days 
at the least before such meeting ; 
and every person so elected a new 
trustee as aforesaid, after taking 
the oath hereinbefore mentioned, 
shall be and is hereby empowered 



to act in the execution of this 
Act to all intents and purposes in 
as mil and ample a manner as a 
trustee in whose room or stead he 
shall have been so elected, or as if 
he had been herein named and 
appointed. 

Sect 18. That the said trustees 
may sue and- be sued for or con- 
cerning anything relating to the 
execution of this Act, in the name 
of their clerk, or in the name of 
any one of the said trustees, on 
behalf of the said trustees; and 
no action or suit which shall be 
so brought shall abate or be dis- 
continued by the death or re- 
moval of the person in whose 
name tto same .shall be brought 
or defended, or by his act; but 
the clerk, for the time being, of 
the said trustees, or the successor 
of the trustee in whose name any 
action or suit shall be so brought, 
shall always be deemed the plain- 
tiff or defendant in any such 
action. 

Sect. 22. That all and every 
the timber, stones, bricks, iron, 
lead, and other materials of the 
present body of the said church 
and tower, and all such articles, 
matters, and things so to be 
erected, made, or provided, and 
all the stones, bricks, timber, 
iron, lead, &c, which shall be 
purchased or procured by order 
of the said trustees for rebuilding 
the body of the said church, and 
for repairing and rebuilding such 
tower thereto, and also the fences, 
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the same. The claimant did not occupy the pew by 
himself or his family, but let sittings therein at rents 
varying from 10*. to 15*. per annum, to various per- 
sons, mostly inhabitants of the said chapeky, but 



gates, stiles, or other articles, &c., 
of which the fences to the present 
churchyard, Ac, consist, and all 
other appurtenances, &c, shall 
belong to and be the property of, 
and the same and each and every 
of them, and every part and par- 
cel thereof, are and is hereby 
vested in the said trustees; and 
it shall be lawful for the said 
trustees, or any three or more of 
them, to bring, or cause to be 
brought, any action or actions, or 
direct the preferring of any bill or 
billB of indictment against any 
person or persons who shall spoil, 
injure, or destroy the said church 
and tower, or any part or parts 
thereof. . . . And in all such 
actions or bills of indictment, it 
shall be, and be deemed and taken 
to be, sufficient to state generally 
that the said church, tower, article 
or articles, thing or things, for or 
on account of which such action 
* shall be brought, &c, is or are the 
property of the trustees for taking 
down and rebuilding the body of 
the church or ancient parochial 
chapel-of-ease of OldJiam, within 
the pariah of Prettuoick cum- Old- 
ham, &c, without specifying the 
names of all or any of the said 
trustees. 

Sect. 23. That it shall be law- 
ful for the said trustees, or any 
five or more of them, to sell and 
dispose of all and every the tim- 
ber, stones, brick, iron, lead, and 
other materials of the body of the 
present church and tower, or any 



of them, or any part or parts 
thereof, to any person or persons 
whomsoever, either by public auc- 
tion or private contract, as to 
them shall seem meet, and the 
money arising by such sale or 
sales shall be applied to the pur- 
poses of this Act ; or it shall be 
lawful for the said trustees, if they 
shall think fit, and they are hereby 
empowered to employ or apply 
such timber, stones, bricks, &c 9 
or any part or parts thereof as to 
them shall seem right, in the re- 
building the body of the said 
church, or in altering, raising, 
repairing, or rebuilding the said 
tower, in such manner as they 
shall think proper. 

Sect 25. That divine service, 
baptisms, churchings, burials, and 
all other matters and things which 
were, or used to be, celebrated, 
solemnised, administered, had, 
done, and performed by the rector 
or curate for the time being in 
the said church, &o., shall and 
may be celebrated, solemnised, 
... in like manner in the 
chancel of and belonging to the 
said church, or within or under 
the tower thereof; or in any other 
part of the said church that shall 
remain or be standing, or in the 
chapel called Sakd Peter's Chapel, 
in Oldham aforesaid, or in any 
other church or chapel which may 
be erected and consecrated accord- 
ing to the forms and usages of the 
church of England, within the 
township of Oldham aforesaid, 
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some not The rents or payments thus received by 1866. 
the claimant for the pew exceeded 40*. a-year from Hm* 
the inhabitants of the said chapelry. <7hoelh>*. 

No evidence was adduced that before the passing of 
the Act the soil and freehold of the body of the old 
church or of the site of the new church, which was 
the same as that of the old, was in any other person 
than the rector of the parish, and the Revising 
Barrister found that such soil and freehold still 
remained in him, unless the said Act and the said 
conveyances of the said pew had had the effect of 
divesting the soil and freehold of that portion of the 
church, whereon or whereof the said pew stood, 
out of the said rector, and vesting the same in the 
claimant 

On behalf of the claimant it was contended, 1st, 
That the portion of the church itself of which the 
pew consisted was land, and that a base fee simple 
therein was vested in the claimant by virtue of the 
grant, under the powers of the Act of Parliament, 
from the trustees, among whom were the rector of the 
parish and the curate of the parochial chapel. 

Sndiy. That if not land, the pew and the rents, or 
payments for sittings therein, must be considered a 
free tenement, as being a profit arising out of land, 
and therefore within the meaning of the 8 Hen. 6. c. 7, 
and therefore entitling the claimant to vote. 

On the other hand, it was contended by thc^ ob- 
jector : — 

1st. That the soil and freehold of the whole body of 

until such time as the body of the dered fit for the celebration of 
said church shall be rebuilt, com- divine service therein, &c. 
pleted, and furnished, and ren- 
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1866. the church still remained in the rector or curate, and 

Hihi>b that the grant by the trustees under the statute con- 

CiioBLK»r. veyed no other right or interest in any part of the said 

site or fabric of the church, than did the allotment of 

a pew in a parish church to a parishioner, for the use 

of himself and his family, by virtue of a faculty. 

2ndly. That their right to, or property in, such pew 
or seat so granted or conveyed (such pew or seat not 
being appurtenant to any house) was only an easement, 
and therefore no qualification, and that the claimant 
had not, under the Act of Parliament before referred 
to, any further or greater power, right, or property in 
such pew or seat, than he had, or would have had, 
previously by the common law. 

3rdly. That the claimant's interest in the pew could 
not be considered a free tenement within the meaning 
of the 8 Hetu 6. c. 7, because it was not a right to any 
profit of the land, but at most only the easement for 
the claimant and hie family to sit in the pew during 
divine service, with the statutory power of transferring 
the enjoyment of that easement .for a valuable con- 
sideration, either for ever, or for a term, to any other 
inhabitants of the parish. 

The Revising Barrister was of opinion that the 
claimant had a freehold interest of inheritance in the 
nature of a base fee in the pew, and that he, in fact, 
lawfully derived above 40*. a year therefrom, but that 
the soil and freehold of the whole body of the church 
still remained in the rector, and consequently that 
neither the said pew nor the claimant's interest therein 
was his " free land." The Revising Barrister was also of 
opinion that the claimant's right and interest in the 
pew was not a " free tenement " within the meaning of 
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the statute of 8 Hen, 6, c. 7, but only an easement 1866. 
(similar to a pew enjoyed by virtue of a faculty by an Hinm 
inhabitant in the body of any parish church) trans- Chokmoit. 
ferable, indeed, to other inhabitants of the chapelry, 
under the provisions of the Act, without any faculty 
being necessary. 

The Revising Barrister, therefore, disallowed the 
claim, and erased the claimant's name from the list. 

The questions involved being very nice, and the 
owners of such pews having for some years past been 
allowed to stand upon the register, the Revising Bar- 
rister thought it a fit case for the opinion of the Court 
of Common Pleas. 

If the Court should be of opinion that the said pew 
and the claimant's interest therein were neither such 
free land or free tenement as to entitle him to vote in 
the election of knights of the shire, then his name 
was to remain erased. But if the Court should be of 
opinion that the said pew, or the claimant's interest 
therein, was either such free land or tenement as to 
entitle him so to vote, then his name was to be 
restored. 

Twelve other cases, involving the right to vote for 
knights of the shire, in respect of pews in the said 
church, were consolidated with this appeal. 

Joshua Wittiams, Q. G, for the appellants. 

The question turns entirely on the language of the 
private Act, 5 Geo. 4, c. lxiv. Another section, not set 
out in the case, sect. 22, seems to be important It 
provides for the vesting of the property of the materials, 
&c., of the old church in the trustees. Then, sect. 31 
provides very special and extraordinary powers to 
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1866. lease, &c. It is contended that the effect of the word* 

Hxkdb of the Act is to vest the whole of the church in the 
v. 
CfiOBLxav. trustees, and inasmuch as it is fixed in the soil to 

pass the freehold and inheritance, which the Act has 

taken out of the parson. If this were the ordinary 

case of the right to a pew by prescription, of course 

there would be little to say. There would then exist 

a mere easement The trustees, if not incorporated, 

could not hold the church. The Act, by implication, 

create? an incorporation of the trustees; and by 

sect 22, the tower, &c, is made the property of the 

trustees. If so, there can be no freehold in the rector. 

[Byles, J. But how, if they be a corporation, is a 
succession provided for ?] 

By sect. 4. An instance of corporations, created by 
implication, occurs in The Conservators of the River 
Tone v. Ash and others (a), where, by a private Act> it 
was provided that thirty persons, and their successors, 
should be conservators of the river ; and there were 
clauses vesting an estate in fee-simple in the conserva- 
tors and their successors, and also providing for suc- 
cessors from time to time, and giving them, or any five 
appointed by the majority, authority to contract in, 
and to sue, and be sued, in the name of conservators 
of the River Tone. It was held, that as it manifestly 
appeared from the different clauses, that the conser- 
vators should take land by succession, and not by in- 
heritance, although they were not created a corporation 

(a) 10 B. & C. 849. 
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by express words, they were so by implication. So 1866. 
again in Ex parte the Newport Marsh Trustees (a). Hnn)B 

[Mellish intimated he would not contest that a cor- 
poration might be created by implication.] 

But whether they be a corporation or not, the effect 
of the powers conferred by sects. SI and 82, giving the 
form of conveyance, is to operate as a grant, divesting 
the pews out of the trustees, and vesting it in the 
grantee. This conveyance is to be good, valid, and 
effectual, to all intents and purposes whatsoever. 

[Willes, J. Do you contend that the grantee has a 
property in the soil and freehold so as to maintain 
trespass ? Could he keep an ass there ?] 

He could not do that, because the Act indicates the 
way in which the pew is to be enjoyed ; but he might 
maintain an action of trespass. " A man may have an 
inheritance in an upper chamber, though the lower 
buildings and soil be in another." (b). 

In Elliott on Registration, (c), Mr. Elliott says, 
" Also under some of the modern Acts of Parliament 
for building new churches, a freehold interest is ex- 
pressly given to persons purchasing pews under the 
provisions of these Acts/' This he states, after citing 
Mainwaring v. Giles (d), which decides that the right 
to a pew can only be claimed as attached to a house. 
This opinion has been acted upon, as the case finds, 
for years. 

An easement in gross cannot be granted to a man 

(a) 16 Sim. 846; Co. LiU. (e) Page 88. 

250, a. (<*) 5 A & Aid. 856. 

(ft) Co. Litt. 48, b. 
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1866. and bis heirs and assigns for ever. Such, for instance, 
Hnn>a as a right of way. It might, perhaps, to a man 

v. 
Caoiuoit. himself. 

[Willes, J. Not even to him, so as to bind the 
assignees of the grantor. It is not like a fishery, for 
instance.] 

That is, a profit A prendre. 

[Willes, J. But a pew is not a profit & prendre. 
A pew is not within Lord Tenter dens Act (a), and 
cannot be acquired as an easement by user. It can 
only be held on the presumption of a faculty.] 

It is contended that the pew is a corporeal here- 
ditament. The special Act grants the fee-simple and 
inheritance of the pews. 

At least, this pew is a tenement That word is used 
in the statute Hen. 6, " free land or tenement" 

Roberts v. Perdval (b) decides that certain inmates 
of Lord Burghley's Hospital had each such an equitable 
freehold interest in the land, by reason of the specific 
room allotted to him, as conferred a vote. The latter 
part of sect 31, authorising the churchwardens to re- 
enter and take possession, seems to favour the con- 
tention that it was intended by the Act to vest a 
corporeal tenement 

[Btlbs, J. But that power is reserved to the church- 
wardens only f] 

Yes; but for and on behalf of the trustees. 

(a) See Oak on Easmenit, by (6) 1 Bop. & Phil. 121 ; IS 

W. B. WiUcs, p. 145, note (a). C. B. N. S. 86. 
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[Byles, J. The lessee is described as "occupier 1866. 
thereof'] Hum 

V. 

But a man cannot be said to " occupy 1 ' an easement. 
Besides, this may be sold, it may descend, it may be 
devised. 

It has been long the usage and understanding of the 
profession, that this qualification conferred a vote. 

[Eble, C. J. Looking at the words " subject to the 
rules, regulations, fee./' in sect 31, are they such as 
to prevent the proprietor using it on a week day ?] 

Perhaps sect 27 is the answer to that. 

[Keating, J. Sect. 24 seems impliedly to reserve 
the rights of the rector and his successors to the new 
church ?] 

It does not mention the freehold. This is, at least, • 
a "tenement" in which the claimant has an estate in 
fee-simple, notwithstanding that it cannot be sold or 
devised to a non-inhabitant. 

Meliishy Q. C. (EoVcer with him), for the respondents. 

The question is, whether, according to the true and 
necessary construction of this Act, the freehold at any 
time vested in the trustees, so as to pass when they 
sold the pews, or whether the word "pew " here means 
merely the right to sit in a certain seat in the church. 
The latter, it is contended, is the true construction. 
At the common law, no one could lay claim to a pew 
except as an easement appurtenant to a house. There 
have been cases of Lords of Manors, in which they have 
been presumed to have reserved the freehold. A case 
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1866. recently occurred of that kind, before Kindhrsley, V.C., 
Hihm Churton v. Frewen (a). 



V. 
ChOKLTOM, 



[Byles, J. Could the Lord of the Manor use it for 
any other purpose ?] 

One would say not; it would be an ecclesiastical 
offence. 

[Keating, J. Could he vote by reason of it ?] 

In Mainwaring y. Giles (b), Watson's Clergyman's 
Law (c) is quoted, " for first it has been adjudged, that 
if an ordinary make a grant of seat to one and his 
heirs, it is not good/' &c. To adopt the appellants 
view, we must then decide that the Act creates an 
estate not known to the law. An Act of Parliament, 
of course, can do so. But what estate so anomalous as 
one to A and his heirs, and then to some other, if the 
heirs are not inhabitants. 

Then does the freehold vest in the grantee. The 
inconvenience that would follow is against this. If it 
does, he is entitled to the use of it at all times. He 
may bring ejectment and trespass in respect of it, and 
the sheriff might be put in motion to give him posses- 
sion of it. He might raise or lower it, enjoy it with a 
door or without one, and paint it with what colour he 
liked. The ordinary use of the word pew is to describe 
the right to sit in it during divine service. Too much 
stress should hot be placed on the use in any section 
of words which ordinarily pass the fee, but the scope 
and intention of the Act must be regarded. This was 

(a) 85 Law J., N. S., Ch. 692; (ft) 5 B. & A. 860. 

S. C. 12 Jurist* N. S. 879. (c) Pago 715. 
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an old church of which the freehold was in the rector. 1866, 
Is there manifest an intention to alter that? [He Hihdb 
reviewed sects. 17, 18, 20, 21.] Sect. 22 is especially to OhoIwok. 
be relied on. There is no intention to vest the new 
building in the trustees. If there was, two lines would 
have done it ; but, by the particularity of the language, 
it is expressly limited to the stones, &c, of the old 
church and the materials to be purchased for the new. 
There is no mention of the burial ground or church- 
yard. The object of the section was that, in the case of 
removal or theft of the loose materials, there should be 
fitting persons to maintain trover or a prosecution. No 
intention to alter the ordinary ecclesiastical law is ap- 
parent If such existed, it would have been easy to 
express. By sect. 24, the rights of the rector for the 
time being are reserved. Among these is the freehold. 
Sect 30 gives to those interested in or possessing seats 
in the old church pews in the new, and they are to hold 
them " in as full and ample a manner as the present 
pews." Now, no one contends that they could be 
before the Act acquired except by a faculty or as an 
easement, and not as estates in fee. 

Sect 31 alludes to a faculty, enacting that "without 
any faculty or other instrument whatever " a lease or 
conveyance should suffice. 

[Ere, C. J. Your argument is, that the statute 
confers no more than might, by easement or faculty, 
be acquired at the common law ?] 

Yes. There is nothing in the Act to show that the 
pews are not to be repaired with the church in the 
ordinary way. 

VOL. l h. p. ff 
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1866 [Byles, J. Is it necessary for appellants to show 

Hnmi that the estate may descend ? Is it not enough to 
Chorlto*. show it to be a tenement ?] 

But tenement cannot mean a mere easement. 

[Bylbs, J. A right of common is a tenement, a 
right of way is not.] 

He referred to Lord Coke's definition of tenements (a). 

It has been recently held that a rent-seek may be 
a tenement to confer a vote. Dodds v. Thomp- 
son (b). 

Since Ackroyd v. Smith (c), it is doubtful to what 
extent a right of way or other easement can be con- 
veyed in gross (d). 

Williams, in reply. Even though an easement may 
not be capable of being conveyed in gross to a man 
and his heirs, yet there is evidently something here 
which the statute intended. to convey for an estate of 
inheritance. 

Keating, J. Do you contend that those proprietors 
who held pews in the old building, and have had, under 
sect. 30, others in the new church allotted to them, 
possess a freehold in the substituted pews ?] 

That perhaps is not clear, though the words in 



(a) Co. Litt. 19 b, treating on (c) 10 C. B. 164. 

Stat of Westminster, 2. (d) See a learned note on this 

(6) 1 Hop. k Ph. 285 ; 1 L. R. subject, by Mr. W. ff. WUU*, in 

C. B. 133. bis edition of QaU on Basemen*. 
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sect 30, " the receipt of the rents and profits thereof/' ]fc66. 
favour that view. The language, however, of the Act Hindb 
in the two sections 30 and 31 differs. In the one case, chorltok. 
it uses the words, " allot and appoint/' in the other is 
contained a power to create a freehold estate, viz., the 
fee and inheritance, and to vest in the purchaser all 
the estate and interest of the trustees. That must, 
mean something more than a " right to sit " in the 
pew, 

Eble, C. J, I think that the Revising Barrister 
was right, and that the appellants did not acquire the 
right to vote for the county in respect of the pews in 
question as owners of freeholds of the value of forty 
shillings a-year. The question raised is, whether the 
Act which had for its object the rebuilding of the 
church was intended to operate so as to create a free- 
hold tenement within the statutes, 8 Hen. 6, and the 
Reform Act, 2 Wm. 4, cap. 45. I think it was not so 
intended. The object of the Act in question wtts to 
provide funds to meet the expenditure required for the 
pulling down the old and rebuilding the new church of 
sufficient size to meet the wants of an increased and 
increasing community. For this purpose some valuable 
rights were created of an ecclesiastical nature, and by 
peculiar considerations these must be judged. The 
power of Parliament is, of course, in such matters, 
omnipotent, and if it has unmistakeably enacted what 
it is said to have done, we must hold accordingly. But 
though some of the words are strong, they are not ex- 
press, and it is our duty to gather the meaning of the 
legislature from the whole scope and provisions of the 
Act applied to the particular subject-matter. Now, by 
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1866. wet- 24, the rights of the rector of the parish are ex- 
Hihdi pressly reserved. Yet the freehold of the old church 
Choeltoh. was one of those rights by law vested in the rector, 
therefore, by this section, the freehold of the new 
church is continued in the rector. Nor are the sec- 
tions vesting the tower and materials, &c, in the 
trustees inconsistent with this view. They are to be 
construed in reference to the purpose of the Act, and 
are provided for temporary convenience, for the pur- 
pose of giving a statutory title, so that declarations in 
trover or indictments for larceny might be sustained. 
Such provisions are certainly insufficient to show an 
intention to take the freehold of the tower and church 
out of the rector, and vest it in the trustees. Then the 
freehold being in the rector, the question arises as to 
the pews and the nature and extent of the grant by 
the trustees. Now, it has been urged in a learned 
argument, that if this is not freehold land, at least it 
must be a tenement, and so confers the qualification to 
vote. - It is plain it is not a profit a prendre. It more 
resembles an easement, although an easement cannot 
be assigned to a man, his heirs and assigns, as this 
is by express statutory enactment. I am of opinion, 
that what is conveyed is merely the right to sit in a 
particular part of the church during divine service and 
nothing more. Sect 30 is almost decisive of this, for 
by it the rights of the proprietors of pews in the old 
church are provided for, and an allotment of others in 
the new secured to them. By that section, as I read it, 
they take the substituted pews in the same way and to 
the same extent as the former ones. Sect 31 enables the 
trustees to convey to new purchasers similar rights to 
those enjoyed by the old owners. These are rights to go 
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to the church during divine service, and to use the pew 1866. 
or seat in all ways consistent with ecclesiastical pur- Hdvdb 
poses and usage. It could not be intended that such a chorlton. 
conveyance would give the right to desecrate the 
church, or that it should be subject to a writ of pos- 
session levied by the sheriff, or be put to any purpose 
temporal or secular. No doubt a much longer term of 
enjoyment has been conferred than would attach to 
such a right at common law. There was good reason 
for that Many would give larger sums for a right of 
longer continuance and a more enduring interest 
What was sold was then, to my mind, the mere right 
to sit in the pew. It would be impossible to contend 
that this was a fee-simple, although granted to heirs 
and assigns, inasmuch as the interest is limited to 
descend only to the heirs being inhabitants or residents 
within the parochial chapelry. The church being a 
place of worship, with rights and duties well ascer- 
tained in regard to it, the legislature must be taken to 
have intended to confer no such expanded right or 
estate as would be inconsistent with the object of such 
a building. 

Willes, J. I am of the same opinion. I think it 
is demonstrable that it was not the intention of the 
Act to create any new right except in one parti- 
cular. It first enables the trustees to do that 
which before the Act might be done by obtaining a 
faculty. The ordinary form of faculty was to a man 
and his family so long as they continued inhabitants 
of a certain house in the parish, though sometimes " of 
a certain house " was omitted (a), but no action for 
disturbance of a pew would lie at common law unless 

(a) Bum's Ecc. Law, Art, Church Div. Scat. 
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1866. by prescription, the right to the pew was annexed to a 
~~ Hun* particular house. A faculty was not considered a mere 
Choeltoi. license, because unless great inconvenience was known 
to result thereby to the inhabitants, it was but seldom 
revoked. The new right conferred by the Act in ques- 
tion is the power to transfer the same right to others, 
and only such a right as existed before. There was 
neither reason or necessity for passing a freehold in 
the land. The language of sects. 31 and 32 seem to be 
satisfied by holding that they confer a right to a pew, 
but pass no fee-simple in the land. The expression 
used is " pew or seat " throughout, and especially in 
the clause authorising the sale " of the fee-simple and 
inheritance of such or so many of the said pews or 
seats in the body of the said church." This language 
appears to me express, to indicate a pew right, and the 
form of conveyance given is appropriate. It is merely 
the pew or right to sit which is given. 

Even if the language of the Act had been large 
enough to include the soil itself, I should still be of 
the same opinion, when I take into account the inci- 
dents of the freehold of the church, the purposes to 
which it is dedicated, and the inconvenience likely to 
arise from the vesting of portions of the freehold in 
persons other than the rector. There is a series of 
authorities in which words in Acts of Parliament ap- 
pearing to vest the land in persons entrusted with great 
public undertakings or charged with a duty on behalf 
of the public, have been construed and held simply to 
give to such persons the control over the soil necessary 
for the carrying out of the objects of the Acts. Stracey 
v. Nelson (a) is an instance. There a statute had 

(a) 12 M. k W. 585. 
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enacted that, " the property of and in all lands, tene- 1866. 
ments . • . should be and were thereby vested in Hikde 
the Commissioners of Sewers," and the court adopted Choblton. 
a construction which did some violence to . the words 
of the Act in order to comply with its intention, which 
the court conceived was not that the Commissioners 
should take the fee-simple. 

So in Badger v. South Yorkshire Railway, and River 
Dun Navigation Oompcmy (a), where the words of the 
particular statute were held to confer no power on the 
company to purchase the soil over which towing paths 
had been set out, but only an easement necessary for 
the purpose of the undertaking. If I were to seek by 
a formula to describe shortly the decision which we 
have come to, I should express it thus: " A statutory 
right in a man, his heirs and assigns, being parishioners, 
to worship according to law in a defined part of a 
church, does not, though worth 40*. a-year, confer a 
right to vote for knights of the shire." 

Btles, J. I am of the same opinion. I am satisfied 
on the argument that the trustees had not the owner- 
ship of the soil. But even so, of course they might by 
virtue of the Act of Parliament, if it had been so in- 
tended, have passed an estate in fee-simple. But I 
think it was not here so intended, and no such estate 
has passed. Nor do I think that even a tenement has 
been created, but it seems to me I cannot add anything 
usefully to what has fallen from the Lord Chief Justice 
and my brother Willes, with all of which I entirely 
agree. 

Keating, J. On reading the Act for the first time, 

(a) 28 X. 7. Q. B. 118 Ex. Ch. 
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1866. one is naturally struck with the very wide terms used 
Hiidi to convey this pew right ; but upon consideration I am 
Chorltok. convinced that it was not the intention of the legis- 
lature to confer such a freehold interest as would en- 
title to vote. I think that Mr. Williams failed to show 
that the freehold of the church had been transferred 
from the rector, in whom it undoubtedly was before " 
the pulling down of the old church, to the trustees ; 
and although I quite admit the competency of Parlia- 
ment to enable the trustees to create a freehold estate, 
yet the sections do not show that it was intended they 
should have that power. Indeed sect. SO alone pro- 
duces a strong impression on my mind, where the 
power is given to allot to those who possessed pews in 
the old church others in the new one. The words, " pews 
and seats/' describing the interest the former holders 
were to possess, are the same as those in secta 31 and 32, 
and yet it is added, that the pews are to be held and 
enjoyed in as full and ample a manner as the then 
present pews or seats in lieu of which such new pews 
should be so allotted, were or ought to' be held, &c. The 
old pews were clearly not freehold, and this is strong to 
show the intention of the Act. 

Decision affirmed. 
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CASES 

ARGUED AND DETERMINED 

IH THE 

COURT OF COMMON PLEAS 

UNBEE THE STAT. 6 VICT. c. 18, 

IN 

MICHAELMAS TEEM, 

IH THE . 

THIRTY-FIRST YEAR OP QUEEN VICTORIA. 



Bennett, Appellant; Brumfitt, Respondent 

THHIS was a case stated for the opinion of the Court 1867. 

on appeal from the Revising Barrister of the ~ — 
borough of Liverpool An objector 

William Brumfitt objected to the name of Frederick ^ ^. own 
Caple being retained on the list of voters for the said ^^ ^jf 

borough. stamp on 

It was contended on behalf of the appellant that gravedlk/a* 
the notice, of objection was not signed by the said JJJ5Jj l of ^ 



William Brumfitt. Sf!^* 

' that the notioe 

By the 17th section of the statute 6 Vict. c. 18, it wassufficientiy 

signed within 

is enacted that "every notice of objection shall be evict, o. 18, 
signed by the person objecting/' 

The usual signature of the said William Brumfitt 

vol, i. h. p. ao 
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1867. was engraved in fac-simile on a stamp, and the said 
BmnrBTT "" Witt/km BrumfiU himself, by his own hand, impressed 
Bbumttpt *k* s stamp upon the notice of objection. The Re- 
vising Barrister found that the notice of objection was 
signed by the person objecting, as required by the 
above section of the said statute, and the said Frede- 
rick Caple not appearing in answer to the said objec- 
tion to prove his^itle to vote, the Revising Barrister 
erased the name of the said Frederick Caple frOm the 
list of voters for the said borough. 

The question for the opinion of the Court was 
whether the said notice of objection was signed by the 
person objecting, as required by the aforesaid section 
of the said statute. 

If the Court was of opinion that the said notice of 
objection was not so signed, the name of the said 
Frederick Caple was to be reinstated oh the list of 
voters for the said borough. 

W. T. Charley, for the appellant. 

First The rule of construction, which governs this 
case, is stated by Tindal, C. J*, in Hyde v. Johnson (a) : 
" In construing a statute we must not look to cases of 
very rare and singular occurrence, but to those of 
every day's experience, and whatever may be the con- 
sequence, we must interpret the statute according to 
the plain import of the language employed in it" 
What, then, is the meaning of the word "signed," 
employed in the 17th sect, of the statute 6 Vict c. 
18? In Webster's Dictionary (s. v. "sign"), "to sign 
a paper, &c, is defined to mean, to write one's name at 

(a)2£wi0.iV. (7. 776,780. 
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the foot or underneath ; the declaration, &<x, by -which 1867. 
the person makes it his own act;" "to sign one's Bennett^ 
name" is "to write or subscribe it on the paper/' 
" To write " is defined to mean, "to form by a pen on 
paper or other material, or by a graver on wood or 
stone. We write characters on paper with pen and ink : 
we write them on stone with a graving tool/' The 
objector in this case did not write his name on the 
notice- of objection : the engraver wrote a copy of the 
objector's name on the stamp ; and the objector pierely 
impressed on the notice a copy of the copy of his name 
written on the stamp. Suppose the objector had 
signed his name, and then his clerk had copied the 
signature, and then the objector had, by means of a 
copying press, taken an impression of the clerk's copy, 
could this copy of a copy of the objector's signature be 
said to be the objector's signature ? A painter could 
not make a copy of his picture the original, even by 
signing his name to it Lord Coke, commenting on 
the words of the Statute of Enrolments (a), " except 
the same bargain and sale be made by writing," says, 
"it must be by writing and not by print or stamp." 
An authority in the English language as old as Coke, 
— the authorised version of the Bible— may be re- 
ferred to in illustration of the meaning of the word 
" sign." The word occurs three times, viz. : in Daniel 
vi. 8, 9, 10; and a reference to Gesenius' Hebrew 
Lexicon shews that the original word translated "sign," 
can only mean to " write " — " commit to writing." 

[Willes, J. May not the inscriptions discovered 

(a) 2 InMU. 672. 

a a 2 
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1 867. on ancient bricks and tiles have been impressed with a 
stamp ?] 



Bennett 
v. 

Brdmktt, 



Exod. xxxix. 30, and Deut. vi. 9, bear out the 
definition of the word, " write," contained in Webster's 
Dictionary. A distinction 'is made in this very 
statute between "printing" and "writing," so that 
the maxims, "expressio unius est exclusio alterius," 
and " Expressum facit cessare taciturn " apply. 

[Byles J. Suppose the person objecting could not 
write and only made his mark. Would that be suf- 
ficient ?] 

That is a case which the statute has not provided 
for. Writing implies tracing out by the hand of the 
person who writes. In Toms v. Cuming (a), a notice of 
objection had been signed by the objector himself; a 
copy of the notice had been signed with his name, by* 
his agent, in his presence and by his direction, and the 
question was, could this copy so signed be considered 
a " duplicate " notice within the 100th sect of this 
Act ? The Court held that it could not, because the 
duplicate notice, as well as the original, must be signed 
by the "person objecting" himself Tindal, C. J., 
says, " The natural meaning is, that there shall be a 
personal signature." Matde, J., observes (6), " I con- 
ceive that it was necessary to prove before the 
Revising Barrister the handwriting of the objector to 
both the documents." Cresswett, J. (c) "The name 

(a) 1 Lutw. 200 ; S.C.7 Man, (b) 7 M . <fe Q. p. U. 

& Gr. 88 ; 8 Scott, N. R. 910. (c> 1 Lutw. 206. 
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shall be subscribed by himself/' Erie, J., "The sig- 1867. 

nature to a notice of objection shall be in the hand- Bennett "" 

writing of the objector." Toms v. Cuming is com- v - 

merited on and explained in Lewis v. Roberts (a). In 

Trotter v. TFaifcer (6), which may seem to support the 

view of the respondent, the signature was proved to be 

in fact the handwriting of Leonard Sedgwick, the 

u person objecting." In Brumfitt v. Bremner (c), Byles> 

J., said, "The word 'sign' (in sect 41 of this Act) means 

signing in the popular sense. It means the same as if 

it had been said, ' He shall write his name/ " And 

again, "The word is used in sect 47 in the ordinary 

sense of ' signed by his own hand ' " (d). 

[Keating, J., referred to the cases decided under the 
Statute of Frauds.] 

In Taylor on Evidence, § 1011, 4th Ed. p. 942, three 
glasses of cases are specified. 1. Gases in which the 
party himself must sign, and the signature of an agent 
will not suffice. 2. Cases in which an agent, duly 
authorized in writing, may sign ; and 3. Cases in which 
an agent may sign without any written authority. 
Cases upon the 4th and 1 7th sects, of the Statute of 
Frauds fall under the 3rd class, in which the least 
stringent rule is adopted; while cases upon the 17th 
section of the 6 Vict. c. 18, fall under the 1st class, in 
which the most stringent rule is adopted. 

(a) K.& O. Reg. Cases, 402; S. C. (c) K. & 0. Beg. Cotes, 366 ; 9 
11 C. B., N. S. 23. C. B., N. 8. 1 

(6) K. & O. Reg. Cases, 534 ; S. C. (d) K. <fc 0. 367. 
13 C. B., N. S. 30. 



Digitized by 



Google 



V. 

Bbcmfot. 



412 MICHAELMAS TERM, 

1867. Secondly, to hold this a sufficient signature would 

Benhktt defeat the policy of the Act and open a door to fraud. 
In Toms v. Ciiming (ubi supra), Maule, J., said : — 
"If the intention of the statute is considered, the 
reason for such a provision is self-apparent Cases 
would otherwise frequently happen in which a great 
number of notices of objection might be sent by post, 
and all the persons so objected to would be bound to 
attend the Court, and defend their votes, but would find 
nobody to support the objections. Then, when they 
came to look for the objector, it might turn out that 
the party whose name was at the bottom of the notice 
never authorized it to be placed there. It was the 
object of the Act to prevent such occurrences." "The 
enactment," said Erie, C. J., in Lewis v. Roberts (ubi 
supra), " provides against a man of straw being put 
forward different from the party who is expected to 
come forward. The objector must be a real person in 
each case, for his own handwriting is to appear, estop* 
ping the individual from saying that it is not his 
name." In the case of a " groundless or frivolous and 
vexatious objection," the barrister is empowered, by 
section 46, to order the party so objecting to pay the 
costs of the party objected to. How is the party 
objected to to prove the signature appended to the 
notice to be genuine? According to Taylor on Evi- 
dence, 4th Ed. p. 1555, s. 1660, there are three ways 
of proving a signature. 1. By calling the writer him- 
self. But how could anyone swear that he had affixed 
the stamp to one particular notice out of, perhaps, 
thousands of notices? 2. By calling some one who 
saw the signature written. But how could anyone 
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swear that he saw the party impress the stamp on the 1867* 
particular notice ? 8. By calling some one acquainted b*nhot 
with the handwriting. But could anyone swear that 
this was the objector's handwriting ? To hold this a 
sufficient signature would open a door to fraud Any* 
one might get possession of the stamp and use it 
But no one could steal the hand and arm of the 
objector. 

[Bovtll, 0. J., referred to the possibility of forging 
the signature.] 

Yes, but detection would be more easy. 

C. Crompton, for the respondent, was not called 
upon, 

Botill, C. J. The question in this case is, whether 
'the notice of objection was properly " signed " within 
the meaning of the 6 VieL c 18, s. 17. I think this 
signature a perfectly good one within the meaning of 
the Act of Parliament There is no doubt it would be 
sufficient to satisfy the Statute of Frauds. To the same 
effect are the decisions under the Statute of Wills. 
The decision of the revising barrister is, therefore, 
in my judgment, perfectly correct. Every signature 
requires the aid of some instrument besides the hand 
which directs it. That which is commonly used is a 
pen or a pencil. I see no distinction between using a 
stamp where it is the personal act of the party apply- 
ing it to the paper and the forming characters by 
means of a pen or a pencil. In each case it seems to 
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1867. ™e it is the signature of the party placed upon the 
Bennett paper by the party himself. It is his personal act, and 
Bbumfitt key° n( * ft U doubt a signing by him. If he were to 
make use of a pencil instead of a pen there is express 
authority that the signature would be sufficient, and if 
he took for the purpose a painting-brush and painted 
his name, it could not be contended that that was not 
equally a good mode of signing. In this case there 
was a more complete instrument used, but the same 
reasoning applies. It was used by and was the act of 
the party himself, and the impression of his name was 
the signature of the very man by whom the Act of 
Parliament requires the notice to be signed. 

Whles, J. I am entirely of the same opinion, The 
use of a stamp in the manner described in the case is 
merely a compendious mode of writing the name. In 
some cases the law has undoubtedly attached great 
importance to the actual subscribing of the name to 
documents of state and public concern, and possibly it 
may still in this sense be necessary in cases requiring 
the sign-manual of the sovereign. This has led in 
certain instances to changes by authority of the Legis- 
lature, as for instance, in the case of the signature on 
behalf of the Bank of England to the bank notes of 
the currency (a). I agree with the reasoning of my 
Lord that, as there must always be the intervention 
of some instrument for the purpose of signing, the use 
of this one in the manner described is a compliance 
with the requirements of this Act of Parliament. 

(a) 27 <* 28 Vi<t. c. 78. 
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Bylbs, J. I am of the same opinion. It is plain 1867. 
this would be a sufficient signature within the Statute bknhbtt 
of Frauds, and less has been decided to be sufficient 
under the Wills' Act. A mere cross properly attested 
has been held to be a formal signature to so im- 
portant a document as a wilL In Baker v. Dening (a), 
the point arose on a question of title under a 
codicil which bore only the devisor's mark, but was 
properly attested. Evidence was given to show 4 that 
the testator was able to write, and it was contended 
that a mark in such a case could not operate as a sig- 
nature, but the Court held that the mark was a 
signature under the Statute of Frauds then governing 
the execution of wills, and that it was not necessary 
to its validity to prove that the testator could not 
write at the time. We have heard of persons being 
born without hands or feet. If the argument of the 
appellant were to prevail, they could by no means 
whatever sign a document. 

Keating, J. I am of the same opinion. I see no 
reason why one should put a different construction 
upon this statute in this respect than that warranted 
by the cases under the Statute of Frauds and Statute 
of Wills. In Lobb v. Stanley (6), Patteson, J., says " the 
object of all the statutes is merely to authenticate the 
genuineness of the documents." Here the document 
seems to me thoroughly authenticated by means of a 
stamp comprising the name of the party and affixed by 
his hand. 

Decision affirmed. 

(a)8A.d:E. 94. (6) 5 Q. B. 581. 
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ACTUAL POSSESSION. 

See Gbbtui que use. 
Qualification (B) 9. 

ACTUAL SEVERANCE. 
See House, L 

AGE. 

See Claimant. 

ALMS. 
See Qualification (A) 1. 

AMENDING CLAIM. 
See Objection 8. 

ANNUAL VALUE, INSUF- 
FICIENT. 
See Qualification (B) 9. 

APPELLANT, HEAPING CASE 

OF. 
To entitle an appellant to have bis 



case heard, there must have been 
strict compliance with the re- 
quirements of sect. 42 of 6 & 7 
Vict c. 18; and, if reliance is 
placed on consent, or waiver of 
them by the respondent, such 
consent or waiver must be clearly 
and unequivocally proved. Scott 
v. Durant. 269 

BEDESMEN. 
See Hospital, 8. 

BOBOUGH VOTE. 
See Qualification A. 

BBIDGE, SHAREHOLDERS 

OF. 

See Qualification (B) 4, 5. 

BUILDING. 
See Otheb Building. 
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BUILDING SOCIETY. 
See Qualification (B) 1. 



CESTUI QUE TRUST. 
The Cestui que trust for life of an 
undivided one-sixth share of 
houses and land, for the residue 
of a term of 999 years, with a 
gift over to his children, is not 
the equitable assignee of the 
residue of the term, nor entitled 
to a county vote under the Be- 
form Act, s. 20, and the 6 Vict. 
c. 18., s. 74. Gaintford v. Free- 
man. 329 

See also Qualification (B) 9. 

CESTUI QUE USE. 
He Cestui que use, under a convey- 
ance to, uses of a rent-charge 
* created previously by deed, is, by 
force of the Statute of Uses (27 
Sen. 8, c 10, s. 1), "in the 
actual possession thereof" within 
the meaning of 2 Will. 4, c. 45, 
s. 26, immediately on the execu- 
tion of the conveyance, though 
no portion of the rent be received. 
Aliter, of a grant of a rent- 
charge at common law. Heelis 
v. Blain. 189 

CHABITY. 
See Qualification (A) 1. 
Freshen of Borough, 1. 
Hospital, 1, 2. 

CHUBCH, FREEHOLD PEW 
IN. 

See Qualification (B) 10. 



CLAIMANT, ABSENCE OF. 
See Objection 4. 

CLAIMANT, AGE OF. 

It is not necessary that the claim* 
ant should have been of full age 
during all the twelve months of 
occupation. It is sufficient that 
he is so at the time of the revision 
of the lists, as it would have been 
formerly at the moment of voting. 
The revision, under 6 Viet, c 18, 
is created to obviate the disputes, 
as to votes, formerly carried on 
at the polling booths. Powell v. 
Bradley. 159 

COMMON LAND, SHABE IN. 
See Parish Clerk. 

COMPANIES ACT, 1862. 
See Partnership, illegal. 

COMPOUNDING FOB BATES. 
See Poor Bate, 2. 

COBPOBATION. 

See Qualification (A) 1. 
Freemen, 1. 

COUNTY VOTE. 
See Qualification B. 

DATE OF NOTICE OF 

OBJECTION 

See Objection 7. 

DESCBIPTION OF HOUSE. 

See Objection 8. 
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DESCRIPTION OF OBJECTOR. 
See Objection 2. 

DESCRIPTION OF OBJEC- 
TOR'S PLACE OF ABODE. 
See Objection 12. 

DESCRIPTION OF PERSON 
OBJECTED TO. 
See Objection 1. 

DUPLICATE NOTICE OF 

OBJECTION. 

See Objection 5. 



EQUITABLE ASSIGNEE. 
See Cestui que tbtjst. 

EQUITABLE FREEHOLD. 
See Cestui que tbust. 

Hospital, 2, 3. 
Qualification (B) 2, 7. 



FREE LAND OR TENEMENT. 
See Qualification (B) 8. 

FREEMEN OF BOROUGH. 
1. Freemen of a borough entitled 
to be registered as voters for 
Members of Parliament were 
brethren of hospitals which were 
corporations possessing landed 
estates. The income was divisible 
annually among the brethren in 
equal proportions, and each 
brother had a house assigned to 
him, which he was bound to repair. 
The right of appointing brethren 



was vested in trustees. No in- 
stance of removal of a brother 
was known. A candidate for 
appointment must be fifty-six 
years old, " except lame, blind, or 
impotent persons and unfit for 
husbandry, and should be an in- 
habitant, or a child of one, having 
no competent means to live." 

Held, that freemen of the 
borough were not disqualified by 
reason of being brethren of the 
hospitals. Smith v. Hall. 11 
. It was intended by section 32 of 
the 2 Will. 4, c. 45, to perpetuate 
the right to vote of freemen 
elected "in respect of birth or 
servitude." 

A. and B. were elected free- 
men of a borough. Both were 
sons and grandsons of freemen ; 
but their fathers had not, by 
reason of their being under age, 
been elected freemen until after 
the date mentioned in section 32. 

Held, A. and B. were entitled 
to be registered as being freemen, 
whose right was "originally de- 
rived from or through some per- 
son who was a freeman," viz., the 
grandfather of each. Oaydon v. 
Bencraft. • 97 



HOSPITAL 

1. Freemen of a borough not dis- 
qualified by reason of being 
brethren of Hospitals of a special 
nature in the advantages of which 
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they were entitled permanently I 
to share. Smith v. Roll 11 

See Alms. 

QUAMTICATIOK (A) 1. 

2. A hospital was founded in 1692 
for 12 inmates, and in 1762 the 
then existing and augmented 
I ffiyla of the charity were con- 
veyed to trustees, upon trust to 
pay the entire rents and profits 
to the rector of the parish, to 
make certain specified payments 
thereout to each of the inmates 
(whose number was by the deed 
increased to 14), to provide all 
needful furniture for them, and 
to repair the hospital, Ac. No 
provision was made for disposal 
of any surplus rents. The in- 
mates each had a separate room. 
They were removable for miscon- 
duct. For many years a surplus 
had been divided among them, 
causing the share of each to be 
above 10/. a-year. 

Held, that the inmates had no 
equitable interest in the lands of 
the foundation ; but had a mere 
equitable right to the money and 
other benefits conferred by the 
deed, and consequently were not 
entitled %o votes for the county. 
Steele v. Boswrih. 106 

8. A hospital was founded before 
statute 39 Miz. c. 5, and remains 
unincorporated. It is governed 
by rules, in which mention is 
made of feoffees, but none such 
are known, and no deed exists. 



The warden and bedesmen manage 
the property as joint owners in 
fee, and recently sold and con- 
veyed land, portion of the founda- 
tion, to a railway company, ex- 
pending the purchase-money for 
their own benefit. Each inmate 
is appointed for life, and has, by 
the rules, a specific separate room, 
of the annual value of 4L Power 
of removal is provided in the 
rules. No instance of exercise of 
the power is known. 

Held, each inmate has an equit- 
able freehold interest in his room, 
and is thereby qualified. 

Semble, the decision of this 
Court on a particular case that 
the claimant is qualified, does not 
preclude the Revising Barrister 
from hearing afterwards objec- 
tions to another's claim, founded 
on the same right, and deciding 
on grounds not raised in the 
former case. Roberto v. Percival 

121 

HOUSE. 

1. "Actual severance " necessary to 
render tenements under one roof 
each " a house " within the mean- 
ing of the Reform Act further de- 
fined. 

The appellant occupied the 
whole floor of a house ; one of his 
rooms communicated with the 
landing by an outer door, over 
which he had exclusive control. 

The floors below were occupied 
by other tenants, and all had 
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access to their occupancies from 
the street through a doorway at 
the entrance of the common pas- 
sage and staircase of the build- 
ing. At that entrance was a 
swing-door, without lock or fast- 
ening of any kind. 

Held, that there was an "ac- 
tual severance" within Cook v. 
Humber (Kea. & G. 413.), so as 
to constitute the holding of " a 
house" and afford the claimant 
a qualification. Hen/rette v. Booth. 

23 



LISTS. 
See Objections, 2 & 8. 



NOTICE OP OBJECTION. 

See Objection. 



OBJECTION. 
Description ofBerson objected to. 
1. The form of objection, No. 11, in 
Schedule B to 6 Vict c 18, is as 
follows : — 

"To Mr. . 

* I hereby give you notice that 
I object to your name being re- 
tained, &c." P. sent notice thus : 
" To Sidney Bice Force. I here- 
by give you notice that I object 
to the name of Force, Sidney Bice, 
being retained, Ac." 

Held, no substantial alteration 
of the form given by the Acts of 
Parliament. But if that were at 
all doubtful the inaccuracy was 



cured by s. 101, for the peraon 
was described so as to be com- 
monly understood." Force v. 
Itoud. 56 

Description of Objector. 

2. A parish, EL, consisted of a mu- 
nicipal borough, a foreign, and a 
hamlet. Each had separate parish 
officers and rates. The first two 
formed the Parliamentary bo- 
rough of K. ; the hamlet was in 
another. There were two lists of 
voters for K., one for the mu- 

# nicipal borough and one for the 
foreign. 

An objector to votes described 
himself "on the list of persons 
entitled to vote for a member for 
K., in respect of property occu- 
pied within the parish of K.," 
but did not specify on which list 
his name was. 

Held, the notice of objection 
invalid. Orowther v. Bradney. 63 

3. The parish of S. D. and the 
parish or township of E. S. con- 
stitute the borough of D. 

Each parish has its separate 
parish officers, and separate lists 
of voters are made out and put 
up at the places of worship in 
each parish respectively. 

In a notice of objection, the 
objector described himself as " on 
the list of voters for the borough 
of D. and township ofF. S." 

Held, good. Oram v. Cole. 87 

Absence of Clamant. 

4. Two barristers were jointly ap- 
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pointed 1 to revise fbr the county 
L. At a court held by one bar- 

* rister, a claimant was duly ob- 
jected to, and not being present 
his name was expunged from the 

. list. ,. The Court was adjourned, 

i and on a subsequent day the re- 
vision- «£. the same Ust was con- 

» tinned before the other hamster. 

. Th? claij^ant came,, and gave a 
. reasonable excuse &r his absence, 
and,, at his .instance, the second 
Revising Barrister pe-beard the 
case, and restored the name, # 
Held, the decision was errone- 
ous ; for on the first occasion there 
had been a proceeding in faro 
iflMfeftrirpe fully- heard and finally 

- determined,; besides which there 
was no evidence that the objector 
was present^ ready with his proofs, 
on the aqcc^d h&gjftg. . BUrin v. 
The Overseers of Pilkington. 92 

Eupljcap $<**** ' 

5. Theiaflertaonof the word [copy] 
at the head of the duplicate 
notice of objection stamped by 
the pastmtfqr, tbpngh that word 
is not on the notice sent to the 
party objected to, does not vitiate 

-the document as a duplicate, and 
a proof of such duplicate duly 
proves service of thenoticfc of 
•objection tinder 6 A 7 Viet. c. 18, 
s. 100/ Benesh * Booth. 223 

One Notice containing several Nomas. 

6. The names of twenty-nine persons 
■row* included in a schedule ap- 



pended to one notice of objection, 
given to the overseers under 6 
Tict. c. IS, s. 7. 

Held, a sufficient notice as to 
each person, and that it was aided 
by section 101, each person being 
a so denominated as to* be com- 
monly understood." Smith v. 
Hblfoway: 281 

VtfeofNrtioe. 

7: A notice of objection to a votfc is 
not invalid, if it bear a date within 
• the time for making such objec- 
tions, although such date be not 
the actual time of the objector's 
signature. - Parkimo* v. J&ropAy, 
15, Ir. C. L. Bep. 346, remarked 
on. Jone+Y. Jones. 320 

Description of House, Amending 
Cl-aim. 

8. The number of the house, the 
subject of claim, situate in a street, 
had been omitted from the notice. 

Held, that the Bevising Bar- 
rister might, by 6 Vict. c. 18, 
s, 40, on evidence of the number 
being supplied to his satisfaction, 
insert it in the list; but bught 
not, if the notice was purposely 
illusory, or misleading. Barlow 
v;Mtmford. 385 

% Witljdr wring JXotioe. 

9. A notice of objection is matter 
of public concern, and cannot be 
withdrawi. at the mere pleasure 

of thfc'objectoiv 
Where the statutory notice of 
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objection had been duly served, 
and afterwards a notice, signed 
by the objector, was inserted in 
the local newspapers, withdraw- 
ing generally all notices of objec- 
tion he had given ; and afterwards 
another notice was sent, in the 
name of the objector, to the 
claimant personally, informing 
him that the notice of objection 
had not been withdrawn. 

Held, that, by s. 40 of 6 Vict, 
c 18, the Eevising Barrister was 
bound, on proof of the statutory 
notice of objection, to require the 
person so objected to, to prove 
his qualification. Proudfoot v. 
Barnes. 842 

Addition to Place of Abode in 
Notice. 

10. In addressing notices of objec- 
tion, forwarded under 6 Vict. c. 
18, s. 100, to persons claiming to 
vote, the city and county were 
added to the place of abode of the 
claimant, as described in the list 
of voters. 

Held, that the addition did 
not vitiate the notice. Cotton v. 
Prall (Akenhead's case). 855 
(Frankenstein's case). 357 

Xbrm 11, 6 Vict., c. 18, Sch. (J?). 

11. The form of objection, No. 11 of 
6 Vict c. 18, Sched. B., is not to 
be adopted literally where the 
doing so would have a tendency 
to mislead, Tudball v. Town Clerk 
of Bristol, 1 Lutw. 7, affirmed. 
Bright v. Devenish. 373 

TOL. I. H. P. H H 



Description of Objectors Place of 
Abode. 

12. It is a question of fact whether 
the objector's place of abode be 
sufficiently described in the notice 
of objection. Thackwayy. Pitcher. 

878 
Objector's Signature. 

13. An objector with his own hand 
impressed his notice with a stamp 
on which was engraved a fac- 
simile of his usual signature. 

Held, that the notice was suffi- 
ciently Bigned within 6 Vict. c. 
18, s. 17. Bennett v. Brumfttt. 

407 

OB JECTOB, DESCEIPTION OP. 
See Objection 2, 3. 

Signature of. 
See Objection 13* 

OCCUPATION, JOINT AND 

SEVEEAL. 

See Qualification (B) 6. 

Claimant. 

OTHEE BUILDING. 

1. The words " or other building " 
in sect. 27 of Reform Act further 
considered. 

A shed constructed of planks, 
nailed to posts let into the ground, 
used for storing potatoes by the 
claimant in the way of his busi- 
ness as a market gardener, and 
occupied with land of the yearly 
value of 20/., is such a "building." 
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It was erected during the te- 
nancy, and on the principle quic- 
quid plantatur solo, solo eedit, and 
the finding of the Revising Bar- 
rister that it was affixed to the 
soil. 

Held, that it was part of the 
tenant's occupation, and not a 
mere chattel of the tenant. 

Qucere> k a pigsty within the 
words " or other building ? " 
Powell v. JBarmer. 172 

2. The words " or other building " 
in sect. 27 of the Reform Act 
farther considered. 

A shed, with sides and roof 
of board, without floor, sup- 
ported on four posts let three 
feel into flie grounid, and used by 
the tehfint, a farmer, for storing 
agricultural implements, was held 
not such " a building M — there 
being evidence that ft was built 
tieither by the landlord nor the 
tenant, but solely by a political 
agent for the manufacture of a 
vote. 

Held, that it was not occupied 
by the tenant as part of his te- 
nancy. Powell v. Boraston. 179 
8. Agricultural buildings form part 
of the commercial class, which, 
with the residentiary class, are 
the subject of 2 Witt. 4, c. 45, 
s. 27. Such buildings must ]>e 
-permanent, ttseftil, and confer 
some real additional value ? how- 
ever small, on the occupation of 
the land 1 . 



A building on pasture land, 
with three sides of stone, open in 
front, and worth about 5*. a year, 
to afford abode and shelter for 
cattle. 

Meld, sufficient. Norrish v. 
Harris. Qillham v. same. Mason 
v. same. Adams v. same. Prout 
v. same. Berry v. same. Hodges 
v. same. 305 

OUTER DOOR, 
Bee House, 1. 

OVERSEER. 
1. Y. was duly appointed in 1659, 
assistant overseer, at a salary, and 
his appointment was confirmed 
by warrant of two justices, under 
59, Geo. 3, c. 12. In 1861 he 
gave notice of intention to resign, 
but withdrew it. Shortly after- 
wards a resolution was passed, by 
' the vestry, increasing his salary. 
He remained in the continuous 
discharge of his duties and 're- 
ceived the increased salary, but 
no new appointment or confirma- 
tion was made by justices. 

Held, that he was an a over- 
seer n within 2 Will 4, c. 45, s. 
80, to whom a claim to be rated 
in respect of premises could be 
made, (hunter v. Addams. 60 

$ee Poos Rack, L 



PAPER BOOKS. 

Where not lodged by either party. 
! Jessopv. Town Clerk of Ipswich. ,23 
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PARISH CLERK. 
The parish clerk of M. for the time 
being is entitled to one-twelfth 
share of common land, of the 
annual value of 40*., to pasture a 
cow. His appointment was not 
shewn to be by deed. He and his 
predecessors in office had for 
years enjoyed this share with the 
eleven other commoners. 

Held, that these facts disclosed 
no impossibility of the claimant 
having a freehold interest in the 
land, and the Court would not 
review the Banister's decision 
that he had one. Roberts v. 
Dramitt. 1S2 

PARTNERSHIP, ILLEGAL. 

A partnership of more than twenty 
persons, not registered, rented 
land and a building, at an annual 
rate exceeding 10/. each, for 
purposes of profit, and creating 
borough votes. One of the num- 
ber farmed the land on behalf of 
all. 

Held, that the association was 
one prohibited by the Companies 
Act, and that its several members 
had no occupation to entitle them 
to vote, either personally by 
themselves, or constructively by 
their manager, inasmuch as the 
source of his representative ca- 
pacity was the illegal partnership. 
Harris v. Amery. 294 

PEW IN CHURCH. 
See Qualification (B) 10. 



PLACE OF ABODE 
See Objection 10, 12. 

POOR RATE. 

. A rate for the relief of the poor, 
in a parish where fhere were two 
churchwardens and four over- 
seers, was signed by two church- 
wardens, one overseer, and the 
assistant overseer. The warrant 
of appointment of the latter re- 
quired him to assist to perform 
ail the duties of an overseer, 
except the collection of ratee. 
There had been joo appeal against 
the rate. 

Held t that the rata was pre- 
sumably good, and tl*at th# claim- 
ant who bad not; paid it was there- 
by disqualified. 

A rat?, good on, the ft#e qf ib, 
and unappealed against* is " pay- 
able from" a voter under sect. 
27 of 2 Will. 4, a 45, ev*n though 
not signed by a majority of the 
churchwardens and overseers as 
required by 43 Eliz. c. 2, s. 1. 

SembU, an assistant overseer, 
appointed under 59 Geo. 3, c. 12, 
s. 7, and 7 & 8 Vict c. 101, ss. 
61 & 62, may Bign the rate, if the 
warrant for his appointment does 
not exclude that duty. Baker v. 
Locke. 137 

. "W. J., under the provisions of a 
local Act, compounded for the 
poor rates, in respect of a house 
and garden and two adjoining 
houses, for a year. For several 



H H 



Digitized by 



Google 



42§ 



EffiKt TO THB PRINCIPAL MATCHES. 



years this continued. He then 
made improvements, raising the 
annual value of the house and 
garden above 10L, and afterwards 
claimed to be rated separately in 

. . respect of these, " to get his wfce," 

. as he said ; but the overseer did 
not alter the rating. The rate 
for the year of claim was 4a. 9d. ; 
hut the arrears besides were 
11. 3*. 9rf. He paid U 2*. M. ; 
but, not specifically appropriating 
it, the, eoUeetpr applied it in re- 
ductioa o6 the whole 4ue, 

JXrft^that the rate must be taken 
to be prim&focie valid; and that it 

, waserodiande AatW. J: was fully 

• rated mnedpect of the house and 
garden.' i r >v * j :•" ' ' • « 

Secondly* that 4tafeef was - evi- 
otaea feo» wniefc %he^ Uprising 

'Barrister taiga* fln*thafc W. J. 
' had paid ffl the rates in respect 

( of the same. PawtUv. Jones. 165 
Pou*# v. Pi^A. 171 

8. B. went into occupation of a 
house in August. - A, poor rate 
had bepn made prev^puslyAu J^nl t 

\ to last wtil fifpbfabefr*. ft nei- 
ther paid aer., tenured any por- 

, tiod of that rate, It was not 
depja&ded, box wjas bis name m- 
.e^rted in the rate, ; ...._•. 

JHtfd, by .EMr, C. J., MK» 
and Keating, J J., Williams, J., 
dissenting, that, notwithstanding 
the 17 &*>. 2, c. 38, s. 12, the 
rate in question wae hot, until 
demanded, "payable from 1 ' the 



claimant within sect. 27 of the 
Reform Act FUOohcr v. Boodle. 

538 

POSSESSION, ACTUAL. 

See Cksttw ojub use. 

Qualification (B) 9. 

PBACTICR 
Power of Revising Barrister, after 
decision by Court of Common 
Pteas, on a particular case, to 
hear objections to another's claim 
founded on the same, rights, but 
on grounds not raised in the 
former case. 

Set Hospital, 3. 

Sevising Barrister cannot expunge a 
voter's name Where the register 
discloses on its face a good quali- 
-flcation aftd no objection has been 
made, 

See Qualification (B) 5. 

Power of Bevising Barrister to 
insert omitted number "of house. 
. ^Objection a 

See BsrlHTKch Babribtbu. 
Appim.axt, vsAitnm oa.es oi». 
Objtotioit. 
\ Fafr* Books. 

PBISONEB. 
See Qualification (A) 2. 



QUALIFICATION. 
(A) In Boroughs. 
Charity. 
1. To take the benefits of an incor- 
porated charity, as one eMUted 
permanently to share in its iv*e- 
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noes and advantages, is not a 
receiving of ".alms*? so a* to 
disqualify for voting. Smith v. 
J5To& 11 

Besidence. 

2. A man imprisoned, without op- 
tion of fine for assault, in a gaol 
more than seven miles from the 
borough, does not reside in the 
borough -within sect. 32 of 2 Will. 
4, c. 45, though he have in the 
borough his house, furniture, and 
family, and intend to return there. 
In all cases of actual absence 
there must be a legal right, at 
any moment, to return, in order 
to constitute constructive resi- 
dence for the, purpose of quali- 
fication. Powell v. Guest 149 



(B) Is Counties. 
Building Society. , 

1. A. purchased land of the annual 
value of 3i and mortgaged it to a 
building-society for 78i.,tQ secure 

. the monthly payment* due on his 
share, amounting annually to 4/. ; 
power to enter was reserved in 
case of failure to pay instalments. 
He was entitled to redeem by 
payment of the monthly instal- 
ments, and had without default 
paid off 711. up to the 31st Janiir 
ary, 1863, between which time 
and the Bevisor's Court, the bal- 
ance, 2&, had become due and 
been paid, 



Held, that the Be vising Barris- 
ter was- right in deciding that A. 
had acquired a freehold* interest 
in the land of the annual rvalue 
of 40*. above all charges, and was 
therefore qualiifcclfto vote for the 
county. ItoHn*** v> JDmfafesv 1 

. Share* itt LmuL • . • . 

2. Whether the shareholders in any 
company unincotporated, possess- 
ing and usiiig knd as an niBtrii- 
ment of profit, have a tfghtf to 
vote in taspeet of their shacks, 
depends upon .tfoa fbifm of their 
deed. If this in iteieraos confers 
on them aav individual members 
no estate or interest in theland, 
but only an interest in thep^o- 
fi>, or at moat a, protabta interest 
in t^e land op, a £naj ,#vi#io» of 
i>rqperfcyj fwh wfll j*ot he. in law 
or equity a wftc^^uftli^tion. 

; Bennett y. Blain> K , , r , . . . •. . 35 

CopyhMwotb^rTenmn. 

8. In a master, besides fifeehold, a 
cuatotoary tenure existed; having 
many of the chai'aeleristibs' W 
copyhold, biti no title deed, re- 
cord, document, or copy of Court 
tcMl A yearly rentof a ft*r shil- 
lings was paid for .each hotifieto 
the . lord. One instance \ was 
known of notice. to quit given- by 
the lord, but tfye tenant' did not 
quit The claimant so held a 
house of the value of 101. a year. 
The. Court, though unable to 
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defloe esnecy to what tenure the 
property belonged, held that the 
claimant wae seized of " a tene- 
ment of copyhold or. other tenure 
(except freehold)" for his own 
life of sufficient >valua, and was 
therefore qualified to vote, under 
sect. 19 of 2 Will. 4, c. 45. Gar- 
tottY. Trevor* ^ . . 69 

Shareholders $f Bridge. 

4 The shareholder** of Pntnty or 
ijfottam Artdja are not, on a 
^proper construction of their Acts 
of Parliament, possessed either of 
legal or equitable estates in fee, so 
as toetttMe the** to couftty rotes. 

Tibet statute 12 Geo. 1, c. 36, 
pawed for building a bridge frofai 
Fulham to Putney. By sect 1, 
certain commissioners were ap- 
poiafcefl, -with pow^v for that pur- 
pose. 

By sect* 5, bodies corporate, 
A;a, might conrey land to the 
commissioners, or nine af them. 
By sect. 7, power was given to 
incorporate the commissioners, 
who were to be able to buy and 
hold land, and also to sell, grant, 
Ac, same, 

Q3*e cominissionew were never 
incorporated. By sect 80, toll 
was to vest in the commiwioueis, 
to make and maintain the bridge, 
and puichaae the neeessaiy 
ground. 

By sect. 16, they might deepen 
the river. By sect 17, all stones, 



bricks, and materials were to be 
deemed to belong to the commis- 



By 1 Geo, 2, c. IB, power was 
given to Hie commissioners to 
agree with any persons to build 
the bridge, Ac:, and ah* to grant 
annuities in fee out of profits; 
but these annuities were to be 
deemed personal estate. Sect 3: 
lawful for the commissioners, or 
any nine of them, before incor- 
porated, and when incorporated, 
to assign the tolls, Ac, in perpe- 
tuity. Sect 5 : on purchase of the 
ferrips, all property therein and 
in passage over the river, and the 
ground and soil adjacent, to be 
vested in the commissioners. 

The ferries were purchased on 
the 19th November, 1728 ; aeon- 
tract to build was entered into 
. with thirty person*, by indenture 
Jtif bargain and aale, ilth 2fa*m- 
ier, 1729, between $he commis- 
auners bf first part; the said 
thirty persons of second part; 
and certain other tmstoes of tfeW 
part.- The oommissHmert granted, 
Ac., to the persons of third part 
the said bridge, A&, and all tolls, 
Ac, with all suish ground and soil 
adjacent and helonging to the 
then late, or their present horse- 
ferries, Ac, upon trust to permit 
the said thirty persons* Ac, to 
take the said tolls, Ac, and divide 
the same, Ae. On the 10th June, 
1780, the Archbishop of C. 
granted to the proprietors 200 
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superficial feet cf land, to form 
part of the approaches. 

There was no other land Tested 
in the proprietors, and no evi- 
dence waa gmn ae to the annual 
value of the same* The internet 
in the; present shareholders was 
identical with that of the thirty 
proprietor, and the shares had 
always been conveyed, Ac*, as 
freehold estate. The bridge was 
built on piles driven into the bed 
of the rirec, and on brick: founda- 
tions, and had toll houses, Ac 

Held* that the above statutes 
; gave the commissioner* no power 
to convey, the land, but only the 
tolls, and therefore, that the deed 
of 1729ft though it professed to 
convey the land* waa ia thu re- 
spect, jnrifeqtive* and the share- 
holders* had tlwrefoce no qnaHi- 
cation for l^bejr claim tip Vote. 
Tqpper y. Fvhois. ■* !2Q2 

5. .A: Beviatagi Barrister tfcs so 
powet to sppqng* a Voter's naaae 
where tbe register ojaeloees on its 
face » good ^uaU^cafe)^ and mo 
objection has: been road* to the 
voter. 

Accordingly, where- the quatt- 
ficatwn of a voter to whom no 
objeetfon was made* was stated to 
be "freehold share ip. JMham 
Bridge" the vote was retained, 
although, the Court in Tappers. 
Nitfok,ante, p. 200; had decided 
sucXa share wad not a freehold, 
and conferred no rote. Smi&v. 



Jtint md Several Oeewpaneg. 

6. A. occupied, as sole tenant, lands 
at a rent of less than 50/. a year ; 
and tinder the same landlord, but 
as joint tenant with his father, 
lands in respect of which his share 
of the rent was also less than 502. 
ayear. 

Held, that A/s share of the 
joint rent could not be added to 
his separate rent, so as to thake a 
qualification fop ft eennty rote* 
under 2 WiU* 4, c 40> a* 2d o» 6 

, r Vfeke, 18, s. 73< SmUh v- Fere- 

j281 



&ka*etol4wMM*ic JBHk , . 

7. Shareholders id amino hall} the 
legal estate in which was vested 
in trustees, with powers of man- 
agement fox the benefit of the 
shareholder and ( wfi* a tewrt^o 
divide the net resulting profits 

, pmpo^Datelj aqjong a*em; T 
,J3a^. not qualified to veto Jis 
possessing an equitable freehold. 
; IVeemany.QtUf^ord.re^h^kld 
! Music Mall , . r . 2|6 

i . * r ".,■■* * 

Free.I*ad <* flmmont* 

8. A rent of sufficient amortnt, 
; charged upon* fireetoH: land. 7 by 
! deed, not ^containing * poqror of 

.distress, ia." free -land or -tew- 
1 ( inent *' within 8 I&m* 6**7* and 
. although the remedy hy teal 
action is abolished, the grantee 
may Retrain for it upder 4 Qo*. 2, 
<:. .28. a. 5. it w> therefore, a 
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good qualification for a county 
vote. Dodds v. Thompson. 285 

Insufficient Annual Value. 

9. Freehold lands were rested, for 
charitable purposes, in trustees 
for life, who were empowered to 
pay themselves each 51. a. year, 
charged upon the whole of the 
lands. They were in actual pos- 
session of a small part of the 
lands, and received the rents and 

profits of the whole. 

If the 51. were calculated pro- 
portionately to the whole property, 
the portion attributable to that 
which they actually possessed 
would be less than 40t. a year to 
each. 

Held, that, assuming they were 
cestui que trust in actual posses- 
sion, yet tfty could not attribute 
the 51. solely to the land they 
occupied, so as to give a qualifica- 
tion. Mils v. CM. 857 

Freehold Pew in Church. 

10. By 5 Geo. 4, c. 64, for taking 
down and rebuilding the church 
or chapel-of-ease of 0., certain 
persons, including the rector, were 
appointed trustees, with the ne- 
cessary powers for carrying the 
Act into execution. The rector 
and his successors were to be the 
rectors of the church when re- 
built in like manner as of the old 
church. When the church should 
be erected the trustees were to 



allot and appoint an equal num- 
ber of pews and seats to the 
several persons who were entitled 
to pews in the then present 
church, or were in the actual 
receipt of the rents and profits 
thereof, and all the new pews so 
allotted should be held and en- 
joyed in the same, and in as full 
and ample a manner as the then 
pews were held and enjoyed. The 
trustees were also empowered to 
sell and dispose of the fee-simple 
and inheritance of any of the pewB 
or seats they should think fit to 
any persons being inhabitants of 
or residents within the parochial 
chapelry of O. ; and such pews 
or seats should be vested in the 
purchasers and their heirs and 
assigns for ever, and should and 
might be sold or devised by the 
proprietors thereof to any other 
persons, being inhabitants within 
the said chapelry, subject to pay- 
ment of the rentB reserved. A 
form of conveyance was enacted, 
which purported to grant unto 
the purchaser, his heirs and 
assigns, all the pewB sold, and 
all the right, &c, of the trustees 
in the same, to hold to him, his 
heirs and assigns for ever. 

Held, that the intention, rather 
than the words, of the Act must 
be regarded, and that it was evi- 
dent from the object of the Act, 
and particularly the reservation 
of the rights of the rector, that 
not any portion of the freehold 
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was intended to be conveyed, but 
merely the right to sit in a 
particular place in the church. 
Therefore, a pew so conveyed, 
producing more than 40*. a year, 
was neither freehold land or tene- 
ment to confer the county fran- 
chise. Hinde V. Chorlfon. 883 



RE-HEAKING CASE. 
See Revising Baboustee, 
Objection 4. , 

RESIDENCE. T 

See Quaijwatjon (A) '£, ,, . 

*• RETISIN& BA , RRlS , I F EaS. 
"Where two or more Barristers are 
* appointed to revise the same lists, 
and one hears and finally adjudi- 
cates on a particular case, it is 
not competent to another to rfe- 
hear the case. Slain v. The 
Overseer* of Pilkington. 92 

See Pbactice. . 



SEPARATE LISTS OP VOTERS. 
See Objection 2, 8. 

SERVICE OF NOTICE OP 
OBJECTION. 

See Objection 5. 

SEVERANCE, ACTUAL. 
See Hottbe, 1. 

SHAREHOLDERS IN MUSIC 
■ HALL. 

See Qualification (B) 7. 



SHED. 
See Other Building, 1, 2, 3. 

SIGNATUBE OF OBJECTOB, 
See Objbotion 18. 
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